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DoN YouhiG, CHAIRMAN

.S, House of Representatives
Committee on Resources
THashington, BC 20515

LETTER OF TRANSMITTAL
July 27, 2000

Honorable Dennis J. Hastert
Speaker of the House of Representatives
Washington, D.C.

Dear Mr. Speaker:

Since May 1999, the Committee on Resources has been conducting an oversight review
of payments made by a private corporation to two federal employees with duties affecting public
lands. That oversight project focuses on three areas: the payments and the source of the funds
used to make the payments; the possibility that those payments affected policies and actions
concerning public Tands; and statutes, rules and practices of the Department of the Interior and
Department of Energy which were circumvented or inadequate to disclose the payments.

During the course of our work, many witnesses refused voluntary interviews and requests
for records, In June 1999, the Committee authorized me to issue subpoenas in this oversight
project. I thereupon issued subpoenas requiring the production of records from various parties.
In spite of the plain requirements of one subpoena, certain documents were heavily redacted. In
February 2000, that same party and two others announced publicly that they intended to refuse
production under subpoenas issued on February 17, 2000, Further subpoenas were also met with
defiance.

On May 4, 2000, the Subcommittee on Energy and Mineral Resources began a serics of
hearings in this matter. Because many important witnesses had refused requests for interviews, §
issued subpoenas requiring appearances at four hearings. During the course of those hearings,
four witnesses refused to answer questions ruled by the Subcommittee to be pertinent and
ordered to be answered.

This Report includes facts describing the refusals by Mr. Henry M. Banta; Mr, Keith
Rutter; and Ms. Danielle Brian Stockton to both refuse compliance with subpoenas for records
and refuse answers to pertinent questions while testifying under subpoena; the refusal of Mr.
Robert A. Berman to answer pertinent questions while testifying under subpoena; and the refusal
of the Project on Oversight to produce subpoenaed records.

Rp: e house. goviresoureess
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The Committes on Resources reports these facts to the House with a recommended
resolution authorizing you to report the facts of these refusals to the United States Attorney for
the District of Columbia. If the House accepts the Committee’s recommendation and adopts cur
report, upon certification by you, the United States Attorney would ask a grand jury to consider
Contemnpt of Congress charges against these parties.

The standards of proof applicable to these offenses is a matter for another branch of
govemment. This Committee and the House of Representatives fulfill the legislative branch’s
abligation by making a report of the facts.

During consideration of the report, the Committee considered and rejected a motion to
abandon the historical view of the House and the established practice of the Committee on
Resources regarding claims of common law privileges such as the attorney-client privilege.

The Committee on Resources believes that the important work of this oversight project
and the broader oversight responsibilities of the Congress require action o sanction these parties
for refusing compliance with duly authorized subpoenas. Oversight of possible abuses of public
trust often require the use of subpoena power. If subpoenas may be openly defied, the power of
Congress to conduct oversight is eroded.

The Committee on Resources voted to approve the attached report and resolution and
recommends favorable action by the House of Representatives.

DON YOUNG
Chairman
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CONTEMPT OF CONGRESS

Mr. Young of Alaska, Chairman of the Committee on Resources,
with Mrs, Cubin, Chairman of the Subcommittee on Energy and Mineral Resources
submits the following to the Committee on Resources

REPORT
Introduction

Chairman DON YOUNG together with Representative BARBARA CUBIN, Chairman of
the Subcommittee on Energy and Mineral Resources, submits to the Commiitee the following
Report including the following Resolution recommending to the House of Representatives that
Mr. Henry M. Banta;, Mr. Robert A, Berman; Mr. Keith Rutter; Ms. Danielle Brian Stockton; and
the Project on Government Oversight, a corporation organized in the District of Columbia, be
cited for Contempt of Congress:

Resolved, That pursuant to sections 102 and 104 of the Revised Statutes-of the United
States (2 U.S.C. §§192 and 194), the Speaker of the House of Representatives shall
certify 10 the United States Attorney for the District of Columbia the report of the
Committee on Resources detailing (1.) the refusal of Mr. Henry M. Banta; Mr. Keith
Rutter; and Ms. Danielle Brian Stockton to produce papers subpoenaed by the Committee
on Resources and the refusal of each to answer guestions while appearing under subpoena
‘before the Subcormiitee on Energy and Mineral Resources; {2.) the refusal of the Project
on Government Oversight, a corporation organized in the District of Columbia, to
produce papers subpoenaed by the Committee on Resources; and (3.) the refusal of Mr.
Robert A. Berman to answer questions while appearing under subpoena before the
Subcommittee on Energy and Mineral Resources, to the end that Mr. Henry M. Banta;
Mr. Robert A, Berman; Mr. Keith Rutter; Ms. Danielle Brian Stockton; and the Project
on Government Oversight be proceeded against in the manner and form provided by law.

The Committee on Resources directed the preparation of this Report by a Motion adopted
on July 12, 2000 by a vote of 2610 11 (Exhibit ¥F), after Mr. Banta, Mr. Rutter, Ms. Brian, and
the Project on Government Oversight defied rulings by the Committee on Resources ordering
production of the papers over objections, and after the Subcommittee on Energy and Mineral
Resources sustained rulings by the chair which overruled objections raised and ordered that
questions be answered by Mr. Banta, Mr. Berman, Mr. Rutter, and Ms. Brian. (Exhibit GG)
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Comnittee Consideration

On July 19, 2000, the Full Resources Committee met in open session with a quorum
present to consider a resolution and report of contempt against Henry M. Banta; Keith Rutter;
Danielle Brian Stockton; and the Project on Government Oversight, a corporation organized in
the District of Columbia, for faiture to comply with subpoenas for records; and against Henry M.
Banta, Keith Ruiter, Danielle Brian Stockton and Robert Berman for refusing to answer pertinent
questions while testifying under subpoena.

Congressman Jay Inslee (D-WA) offered an amendment to the report; the amendment
was defeated by a roll call vote of 16 to 26, as follows:

(See next page.)
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Committee on Resources
U.S. House of Representatives
Full Committee 106th Congress Date 7-19-00
Roll No. 1
Bill No, Short Title Resolution & Report regarding Contempt of

Congress.
Amendment or matter voted on: Amendrent offéred by Mr. Inslee

Mr. Young {Chairman} X My. Miller

Mr. Tauzin X Mr. Rakall

Mr. Hansen X Mr. Vento

Mr. Saxton X Mr, Kildee X
Mr. Gallegly X Mr. DeFazlo

Mr. Dencan X Mr. Faleomavaega x
Mr. Hefley X Mr. Abercrombie .4
Mr. Doolitdle X Mr. Oreix

Mr. Gilchresy X Mr. Pickert

Mr. Calvent X Mr. Palione

Mr. Pombo X M. Dooley X
Mrs. Cubin X Mr. Romero-Barcelo x
Mrs. Chenoweth-Hage X Mr. Underwood X
Mr. Radenovich Mr. Kennedy

Mr. Jones Mr. Smith

Mr. Thomberry X Mr. John

Mr. Cannon Mrs, Christensen X
Mr. Brady X Mr. Kind X
Mr. Peterson X Mr. Inslee X
Ms. Hill X Mrs. Napolitano X
Mr, Schaffer X Mr, Tom Udall X
M. Gibbons X Mr. Mark Udall X
Mr. Souder X Mr. Crowley X
Mr. Walden X Mr. Holt X
Me. Sherwood X

Mr. Hayes X

Mr. Simpson X

Mr. Tancredo pS TOTAL 16 26
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No further amendments were offered, and the Commitiee on Resources approved the resolution
and report by a rol call vote of 27-16, as follows:

{See next page.}
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Committee on Resources
'U.S. House of Representatives ) 7=19-00
Full Committes 106th Congress Date
RollNo, 2
Bill No. Short Title Resolution & Report regarding Contempt of

Congress.

Amendment or matter voted on: Final Passage

Mr. Young (Cha) X My, Miller X
Mr. Tauzin X Mpr. Rahall -X
Mr. Hansen x Mr. Vento

Mr. Saxton X Mr. Kildee

Mr, Gallegly X My, DeFazio

Mr. Duncan X Mr. Faleomavaega X
Mr, Hefley X Mr, Abercrombie X

Mr. Doolittle X Mr. Ortiz

Mr. Gilchrest X M. Pickett

Mr. Catvert X M. Palione

Mr. Pombo X Mr, Dooley X
Mrs, Cubin X Mr. Romero-Barcelo

Mrs. Chenowsth-Hage X Mr. Underwood X
Mr. Radanovich Mp. Kennedy

M. Jones Mr. Smith

Mr. Thomberry X M. John

Mr. Cannon Murs, Christensen X
Mr. Brady b4 Mr. Kind X
Mr. Peterson | X Mr, Tnslee X
Mr, Hill X My, Napolitane X
Mr. Schaffer X M. Tom Udall X
Mr. Gibbons X My, Mark Udall X
Mr. Souder X Mr. Crowley X
Mr. Walden X Mr. Holt b4
Mr. Sherwood X

Mr, Hayes X

Mr, Simpson X

Mr. Tancredo X TOTAL 27 16
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L Background

In April 1999, an oil industry publication reported that two federal employees had been
paid by the Project on Government Oversight (POGO). (Exhibit A) POGO is a private
corporation which is pursuing changes in oil valuation policies and regulations. The payments,
totaling $383,600 to each official, were derived from the private corporation’s participationin a
False Claims Act lawsuit alleging fraudulent underpayment of royalties due on oil from federal
and Indian leases.

In May 1999, the Committee on Resources opened an oversight review to: examine the
payments; the possibility that the payments tainted or cast a shadow over recent major oil
valuation policy actions; and to review agency rules and procedures which may have been
circumvented or inadequate to stop the payments. On June 9, 1999, the Committee authorized
the Chairman to issue subpoenas in this matter. (Exhibit B)

The Committee’s oversight review began by making official written requests for
documents and information from the Department of the Interior, the Department of Energy, and
POGO. Later in 1999, subpoenas duces tecum were issued to POGO, Mr. Berman, and Mr.
Speir.

Analysis of records and information gathered through subpoenas, official requests, and
other means cast considerable doubt on the explanations provided by the parties. Records of
POGO Board of Directors meetings and of POGO’s dealings with Mr. Berman and Mr. Speir
suggested that the three parties intended a binding agreement o equally share POGO’s oil
litigation proceeds. This agreement was concluded orally in early December 1996, memorialized
on January 8, 1998, and restated in writing on October 8, 1998. None of these written or oral
forms of the agreement suggest that the payments were intended as public service awards. An
excerpt from minutes taken of the October 27, 1998, POGO Board of Directors meeting along
with testimony received by the Subcommittee on Energy and Mineral Resources indicates that
consultation with attorneys and accountants led to a decision to record the payments as awards
but does not suggest that the Board intended or understood the payments as such.

Information was gathered and further research and analysis was conducted through the
balance of 1999. By March of 2000, the Committee concluded that a more robust inquiry was
required to attempt to determine the purpose and nature of the POGO/Berman/Speir agreement;
to examine its possible effects on federal oil valuation and royalty policy deliberations and
actions; and to review the agency ethics and financial disclosure rules and policies which may
have been circumvented in concealing the agreement or which were inadequate to uncover such
an agreement.

On March 21, 2000, Chairman Young charged the Subcommittee on Energy and Mineral
Resources with advancing the oversight inquiry. In the letter making that charge, Chairman
Young also stated a revised subject of the oversight inquiry, (Exhibit C ) That statement of
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subject remains unchanged. It was provided to the parties soon after it was transmitted to the
Subcommittee and on numerous subsequent occasions.

I1. Authority and Legislative Purpese

The authority of the Committee on Resources to conduct this oversight review has been
provided to the parties cited for Contempt of Congress in correspondence and in statements at the
opening of hearings.

The Committee on Resources is a duly established committee of the House of
Representatives, pursuant to the Rules of the House of Representatives, 106" Congress. The
jurisdiction granted to the Committes by House Rule X includes “petroleum conservation on
public lands. . . .” and “[pJublic lands generally”, which plainly includes policies and programs
for collecting royalties owed on crude oil from federal and Native American leases and related
matters. House Rule X 2(a) and (b) confer general oversight responsibility on the Committee on
Resources. Clause 2(a)(1)(A) of Rule X charges the Committee on Resources with conducting
oversight examinations of “the application, administration, [and] execution . . . of federal laws ”.
Clause 2(a)(1)(B) of Rule X extends the oversight mandate to “conditions and circumstances that
may indicate the necessity or desirability of enacting new or additional legislation.” Clause
2(b)(1%B) of Rule X additionally empowers the Committee to examine the “operation of Federal
agencies” which administer matters under the Committee’s jurisdiction. (Exhibit D)

Under these mandates contained in the Rules of the House of Representatives, 106"
Congress, the Committee on Resources has clear authority to conduct an oversight review of
payments made to federal oil valuation and royalty policy advisors; the possible effect of those
payments on federal oil valuation and royalty policy deliberations and actions; and laws and
regulations and federal policies which bear on those payments.

Rule 6 of the Rules for the Committee on Resources, 106" Congress, establishes the
Subcommittee on Energy and Mineral Resources and delegates to it jurisdiction and
responsibility for “Petroleum conservation on the public lands . . . .”” and related matters. (Exhibit
B

Since the First Congress, the legislative branch has conducted inquiries into suspected
corruption and mismanagement by federal officials. Supreme Court decisions confirm the power
of Congress to engage in oversight and investigation and to reach all sources of information
enabling it to carry out its legislative function. Congress, through duly established committees
such as the Committee on Resources, has considerable power to require from executive agencies,
private persons and organizations production of information needed to discharge legislative
branch functions.
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The Supreme Court has also firmly established that the oversight and investigative power
of Congress is integral to legislative branch functions and is implicit in the Constitution’s general
vesting of legislative power in Congress. Eastland v. United States Servicemer’s Fund (421 U.S.
491, 504 n. 15 (quoting Barenblatt v. United States, 360 U.S. 109, 111 (1950)) reiterates that
Congress’ “scope of power of its power of inquiry . . . is as penetrating and far reaching as the
potential power to enact and appropriate under the Constitution.” Watking v. United States
reaffirmed that statement and made it clear that Congress’ oversight and investigation power is
“at its psak when the subject is alleged waste, fraud, abuse, or maladministraticn within a
government department.” (354 U.S. 178, 187 (1957))

The authority of the Commiitee on Resources to issue subpoenas is equally clear. House
Rule XI 2(m) authorizes the Committee to issue subp- c+-as and to delegate that power to the
Chairman under its own rules. (Exhibit F) Committee Rule 4(e) governs issuance of subpoenas.
(Exhibit G} Under that authority, on June 9, 1999, the Committee delegated subpoena power to
the Chairman for purposes of this oversight review. The Chairman has exercised that authority
by issuing subpoenas duces tecum and subpoenas fo appear before the Subcommittee on Energy
and Mineral Resources. The Chairman has also exercised that authority to consider and rule on
objections, to alter the terms of subpoenas to accommodate objections, and to order production of
withheld records.

During the course of hearings, the Chairman of the Subcommittee on Energy and Mineral
Resources has exercised the authority of a chairman to consider and rule on objections and to
order that questions be answered by witnesses appearing under subpoena.

1L Refusals to Comply With Subpoenas

A. Henry M. Banta
See Exhibit H for information and subpoenas.

February 17, 2000 Subpoena Duces Tecum

Mr. Banta has refused to comply with this subpoena by:

(1.) Redacting records: Mr. Banta produced a photocopy of a2 document on 8 %" X 11"
POGO letterhead which was redacted so severely as to have no independent
meaning.(Exhibit I} In the upper left hand corner, the date “February 5, 1998" is typed.
Approximately 7.125" from the top of the page, along the left hand margin and indented,
the words “HI. Oil Case Discussion” is typed. All other portions of the first page of the
docurnent and the entire second page is stamped “Redacted Based Upon Lack of
Pertinency” Mr. Banta provided no information or arguments to permit the Committee to
review and rule upon his objection to producing the redacted portions. Chairman Young
ruled by a letter dated June 26, 2000, that Mr. Banta was required to produce unredacted
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versions of responsive records. (Exhibit §) The Committee sustained that determination
and ordered production of such records on July 12, 2000, by a vote of 26 to 11. (Exhibit
FF)

The Committee has obtained a document under subpoena to POGO which appears to be
the same as the severely redacted document produced by Mr. Banta. (Exhibit J ) The
POGO version of the document is redacted differently and establishes that Mr. Banta
concealed a portion of this document which is pertinent to the subject under examination
by the Committee.

Mr. Banta produced a redacted version of minutes taken of the October 27, 1998, POGO
Board of Directors meeting. (Exhibit AA) A version of these minutes obtained by
subpoena from POGO establishes that Mr. Banta’s redaction concealed a portion of this
record which is pertinent to the subject under examination by the Committee. (Exhibit
BB) Chairman Young ruled by a letter dated June 26, 2000, that Mr. Banta was required
to produce unredacted versions of responsive records. (Exhibit §) The Committee
sustained that determination and ordered production of such records on July 12, 2000, by
a vote of 26 to 11. (Exhibit FF)

(2.) Refusing to Comply with Orders to Produce: Mr. Banta, as required by this
subpoena, provided a log of responsive records withheld under a claim of privilege. The
Chairman reviewed each claim and ruled on each. Mr. Banta was ordered to produce
many of the withheld records but was invited to provide additional information to support
claims of attorney-client or attorney work product privileges asserted by Mr. Banta. That
offer was not accepted. On June 26, 2000, Chairman Young ordered Mr. Banta to
produce twelve specified records which do not qualify for protection under the judicial
branch privileges for attorney-client communications or attorney work product.(Exhibit
S) These rulings and orders were sustained by the Committee on July 12, 2000, by a vote
of 26 to 11, asnoted above. (Exhibit FF)

On July 12, 2000, by a vote of 26 to 11(Exhibit FF), the Committee also sustained the
Chairman’s rulings that neither 29 U.S.C. §1733 or 30 U.S.C. §1733 are applicable to
withhelding records sought to be protected under those claims and must be produced.
Mr. Banta is withholding four specified records under these claims.(Exhibit CC)

Mr. Banta is also refusing to produce eight records under claims that they are not
pertinent to the statement of the subject under examination contained in Chairman
Young’s March 21, 2000, letter to Representative Cubin. Chairman Young considered
each claim and overruled each. (Exhibits K and S) On July 12, 2000, by a vote of 26 to
11, the Committee sustained these rulings and ordered that the records be produced.
(Exhibit FF)
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April 16, 2000 Subpoena Duces Tecum

Mr. Banta has refused to comply with this subpoena by:

(i.) Failure to Comply: Mr. Banta did not produce a required log of responsive records
withheld under a claim of privilege.

(2.) Refiisal to Produce: Mr. Banta possesses but did not produce an unredacted agenda
for the February 17, 1998, POGO Board Meeting and unredacted minutes of the October
27, 1998, POGO Board meeting.

Subpoena to Appear on May 18, 2000

This subpoena was issued by Chairman Young on May 9, 2000. It required Mr. Banta
to appear and testify before the Subcommittee on Energy and Mineral Resources on May 18,
2000. {Exhibit H)

Prior to appearing at that hearing and a hearing on May 4, 2000, Mr. Banta was provided
with a statement of the subject under examination, with a copy of the Committee rules and
relevant portions of House rules, and was advised that he would be placed under oath and may be
accompanied by counsel to advise on constitutional rights and privileges.

During testimony on May 4, 2000, and May 18, 2000, Mr. Banta answered without
objection or volunteered information about the link between POGO’s oil royalty litigation effort
and the agreement to pay Mr. Berman and Mr. Speir; his knowledge of specific aspects of and
actions taken during POGO’s oil royalty litigation effort; and his professional assessment of
POGO’s chances of success in its case or as a co-relator in Johnson v. Shell. But when asked
specifically about his knowledge of Johnson v, Shell while that case was under seal, he refused to
answer. The Chair ruled the question to be pertinent and within jurisdiction of the Subcommittee
and Committee. The question was asked again and an answer was again refused. On June 29,
2000, the Subcommittee, by a vote of 9 to 0, sustained the Chairman’s ruling and order that the
question be answered. (Exhibit GG}

The relevant excerpt from the hearing transcript is attached as Exhibit L.
B. Mr. Robert A. Berman

See Exhibit M for information and subpoenas.

Subpoena fo Appear on July 11, 2000

On April 17, 2000, Chairman Young issued a subpoena requiring Mr. Berman to appear
before the Subcommittee on Energy and Mineral Resources on May 18, 2000. That subpoena is
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not at issue in this report. On June 29, 2000, Chairman Young issued a subpoena requiring Mr.
Berman to appear again before the Subcommittee, on July 11, 2000. (Exhibit M)

At the May 18, 2000, hearing, Mr. Berman objected to conducting the hearing
outside of Executive Session, citing a House rule applicable to conducting closed-door business
meetings and mark-ups. In a letter received on the morning of the hearing, Mr. Berman’s
attorney, Steven C. Tabackman, made the same incorrectly grounded objection.(Exhibit N )
These missteps notwithstanding, the Chairman made a corrected motion to discuss closing the
hearing to the public, on behalf of Mr. Berman. The motion was defeated on a voice vote. When
questioned, Mr. Berman refused to answer unless one of two demands was met: Members who
Mr. Berman believed had defamed him waived their constitutional immunity for official acts and
remarks so that Mr. Berman might sue them for defamation; or those allegedly offending
Members apologize to Mr. Berman and state publicly that they had no basis for making
statements found objectionable by Mr. Berman.

Mr. Berman was wamed against refusing to answer questions on this basis and was
dismissed by the Chairman.

At the July 11, 2000, hearing, proceedings were conducted in Executive Session and
under House Rule X1.2(k) procedures applicable to Investigative Hearings on a motion approved
by a vote of 9 to 0. (Exhibit GG)

Refusal to Answer

‘When questioned in Executive Session during the July 11, 2600, hearing under the
extraordinary witness protections provided by Rule X1.2(k}, Mr. Berman again refused to
answer questions unless Members acquiesced to his demands and limited questioning to
matters deemed to be pertinent by Mr. Berman. After answers were refused to several
questions, the Chairman ruled each question to be pertinent to the stated subject under
review and ordered Mr. Berman to answer each question not answered. Mr. Berman did
not comply. Thereupon, by a vote of 6 to 3, the Subcommittee sustained the Chairman’s
rulings and orders and directed that Mr. Berman’s refusal to answer while testifying under
subpoenas be reported to the Commitiee on Resources. (Exhibit GG) Mr. Berman was
thereupon provide with a final opportunity to answer. He declined. The Chairman then
provided an extraordinary opportunity for Mr. Berman and Mr. Tabackman to explain
their grievances to the Subcommittee. Even after being allowed to deliver these highly
urusual statements, Mr. Berman refused to answer questions posed by Members.

Under questioning by a Minority Member, Mr. Berman made it clear that he would refuse
to answer any questions unless his grievances and demands were addressed satisfactorily.
(Exhibit Z)

Relevant portions of the July 11 hearing transcript are included as Exhibit O.

10
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C. Mr. Keith Rutter
See Exhibit P for information and subpoenas.

April 10, 2000 Subpoena Duces Tecum
Mr. Rutter has refused to comply with this subpoena by:

(1.) Withholding Records: At the time the subpoena was issued and served, Mr. Rutter
was required to provide the IRS Form 990 filed by POGO for tax years 1996, 1997, and
1998. The 1998 form had been produced in answer to the June 18, 1999, subpoenato
POGO. It was included in this subpoena to ensure that the Committee had any changes or
modifications made since the original filing. Later production by POGQ confirmed that
the copy provided to the Committee has been superceded by a corrected form filed on
July 10, 2000. Under the continuing obligation imposed by this subpoena, Mr. Rutter is
now required to produce the corrected form for tax year 1998, the forms for tax years
1996, 1997, and 1999. None of these has been produced. By letter dated June 26, 2000,
{Exhibit $) Chairman Young rejected Mr. Rutter's objection, made in a letter dated April
21, 2000, from Stanley M. Brand, that this subpoena requirement is not pertinent to the
stated subject under review and is outside the authority of the Committee. (Exhibit Q) On
July 12, 2000, the Committee sustained the Chairman’s ruling in this regard and his order
that the records be produced, by a vote of 26 to 11, as discussed earlier. (Exhibit FF)

It must be noted that although Mr. Rutter asserts that the IRS Form 990 filed by POGO
for tax years 1996 through 1999 need not be produced to the Committee, POGO itself has
provided two versions of the 1998 Form 990 under a subpoena which did not separately
specify tax records of oil litigation i , EXp and disbursements.

This subpoena also required Mr. Rutter to produce the publicly-available records relating
to POGO’s IRS Form 1023, an application for tax exempt status. This record would help
determine whether the POGO Board of Directors intended to reward Mr. Berman and Mr.
Speir under an existing or newly established program of public service monetary awards.
Mr. Rutter’s objection (Exhibit Q) to producing this record was considered by the
Chainman and rejected. (Exhibit S) That ruling and the Chairman’s order to produce the
record was sustained by the Committee on July 12, 2000, by a vote of 26 to 11, as noted
earlier, (Exhibit FF)

This subpoena also required Mr. Rutter to produce the articles of incorporation for POGO
and the corporate by-laws in effect for the years 1996 through 1999. These records are
needed to help determine whether the agreement to pay Mr. Berman and Mr. Speir the
initial payments served a valid corporate purpose or may have been intended as part of an
improper scheme. Mr. Rutter objected to this production requirement as not pertinent to
the subject under review. (Exhibit Q) That objection was considered by the Chairman

11
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and rejected by a letter dated June 26, 2000. (Exhibit S) That ruling and order to produce
these records was sustained by the Comumittee on July 12, 2000, bya vote of 260 11, as
noted earlier. (Exhibit FF)

This subpoena also required Mr. Rutter to produce records relating to civil litigation
deposition testimony given by Ms. Brian which concerned Mr. Rutter’s job
responsibilities. By letter dated April 21, 2000, Mr. Rutter objected that this item
constituted a written interrogatory outside the authority of the Committee.(Exhibit Q) On
June 26, 2000, Chairman Young overruled this objection, explaining that the subpoena
only required production of existing records concerning or relating to the facts contained
in Ms. Brian’s deposition, and ordered the records produced. (Exhibit S} On July 12,
2000, the Committee sustained this ruling and order by a vote of 26 to 11, as discussed
earlier. (Exhibit FF)

{2.) Failure to Produce: Mr. Rutter failed to provide a required log of responsive records
withheld by him under a claim of privilege.
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D. Ms. Danielle Brian Stockton
See Exhibit T for information and subpoenas.

June 18, 1999 Subpoena Duces Tecum

Ms. Brian has refused to comply with this subpoena by:

(1.) Redacting Records: Pursuant to this subpoena, the Committee received two excerpts
from two POGO Board of Directors meetings conducted some 20 months apart. (Exhibit
R) Complete minutes should have been produced for those meetings and for all meetings
at which subjects concerning oil royalty litigation and payments to Mr. Berman and Speir
were discussed. By letter dated June 26, 2000, Chairman Young ordered that unredacted
copies of respousive records be produced to the Committee. (Exhibit 8) That
determination was sustained by the Committee on July 12, 2000, by a vote of 26 to 11, as
discussed above. (Exhibit FF)

(2.) Withholding Records: Sworn civil litigation testimony by Ms. Brian indicates that the
Board may have touched on these matters at as many as twenty sessions from 1994 until
the present. Excerpts from Board meeting minutes provided to the Committee, outside of ;
any subpoena, establish that Ms. Brian failed to produce complete minutes and agendas  *
for Board meetings held on January 5, 1995; December 9, 1996; February 17, 1998;
October 27, 1998; April 26, 1999; and September 9, 1999. (Exhibits X, EE, R and J)

February 17, 2000 Subpoena Duces Tecum

Ms. Brian has refused to comply with this subpoena by:

(1.} Failure to Comply: Ms. Brian failed to produce a required Jog of responsive records
withheld under a claim of privilege. Chairman Young ordered production of a log of
responsive withheld records by Ietter dated June 26, 2000.(Exhibit §) On July 12, 2000,
the Committee sustained this order by a vote of 26 to 11, as noted above. (Exhibit FF)

Subpoena to Appear on May 18. 2000
On April 17, 2000, Chairman Young issued a subpoena requiring Ms. Brian to appear

before the Subcommittee on Energy and Mineral Resources on May 18, 2000. (See Exhibit T)

Prior to appearing at that hearing, Ms. Brian was provided with a statement of the subject
under examination, with a copy of the Committee rules and relevant portions of House rules, and
was advised that she would be placed under oath and may be accompanied by counsel to advise

" on constitutional rights and privileges.
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Failure to Comply
Ms. Brian has refused to comply with this subpoena by:

Refusing to Answer: At the outset of her testimony on May 18, 2000, Ms. Brian
acknowledged without protest that the hearings and oversight review were examining
POGO’s oil royalty litigation effort and consequent payments to Mr. Berman and Mr.
Speir. Ms. Brian also volunteered her view of the effect the POGO/Berman/Speir
agreement had on Johnson v, Shell. But, when asked if she attempted to discuss Johnson
v. Shell with Mr. Johnson while the case was under seal or if she had knowledge of the
case while it was under seal, Ms. Brian refused to answer. Both questions were ruled by
the Chair to be pertinent and within the jurisdiction of the Subcommittee and Committee.
Both questions were repeated. Each time, Ms. Brian refused to answer. On June 29,
2000, the Subcommittee, by a vote of 9 to 0, sustained the Chairman’s roling and order
that the question be answered. (Exhibit GG)

The relevant excerpts from the hearing transcript are attached as Exhibits Uand V.

E. Project on Government Oversight
See Exhibit W for information and subpoena.

Febyuary 17, 2000 Subpoepa Duces Tecum
The Project on Government Oversight has refused to comply with this subpoena by:

(1.} Refusing to Produce Regords: By letter from Stanley M, Brand, Esq., on behalf of
POGO, to Chairman Young dated February 28, 2000, POGQ objected to providing
records reflecting the names and office addresses of POGO Directors during the period of
January 1, 1994, through the present. (Exhibit DD) POGO argued that the identity of the
individuals legally responsible for overseeing POGO’s oil royalty campaign, for
authorizing the agreement to pay Mr. Berman and Mr, Speir, and for authorizing the
initial payments of $383,600 each made on November 2, 1998, are not pertinent to the
stated subject under review. By letters dated April 6, 2600, and June 26, 2000, Chairman
Young overruled this claim and ordered production of these records. (Exhibits K and S)
By a vote of 26 to 11 on July 12, 2000, the Committee sustained this ruling and order that
these records be produced, as noted previously. (Exhibit FF)

Records provided to the Committee by the Departiment of Treasury establishes that
POGO possesses records showing the names and addresses of Board members. Common
sense presumes that notices of Board meetings and other correspondence with and among
the governing body is not addressed from memory.

14
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This subpoena required POGO to produce records concerning payments to Mr. Berman or
Mr. Speir discussed since January 1, 1999. POGO offered no argument to justify failing
to comply with this requirement. By letters dated April 6, 2000, and June 26, 2000,
Chairman Young ordered production of such records. (Exhibits K and S) By a vote of 26
to 11 on July 12, 2000, the Committee sustained this order, as noted earlier. (Exhibit FF)

The Committee has obtained a record from Stanley M. Brand, Esq. which establishes that

.POGO possesses but did not produce a record described by this item of the subpoena.
{Exhibit X) In response to an inquiry from Chairman Young, Mr. Brand informed the
Committee that the record in question was not intended to satisfy any subpoena and was
not offered by POGO. (Exhibit Y)

(2.)Refusing to Comply: POGO:-has not provided a log of responsive records withheld
from production under this subpoena under a claim of privilege. Chairman Young ordered
production of a log of responsive withheld records by letter dated June 26, 2000. (Exhibit
S) On July 12, 2000, the Committee sustained this order by a vote of 26 to 11, as
discussed earlier. (Exhibit FF)

IV. Rules Requirements
Committee Oversight Findings and Recommendations

Pursuant to clause 3(c) of Rule XIII of the Rules of the House of Representatives, and as outlined
in this report, the Committee held several oversight, investigative and business meetings and
made the findings that are reflected in this report.

Committee on Government Reform Oversight Findings

Pursuant to clause 3(c)(4) of Rule XIII of the Rules of the House of Representatives, no oversight
findings have been submitted to the Committee by the Committee on Government Reform.

New Budget Authority, Entitlement Autherity, and Tax Expenditures; Committee Cost
Estimate; Congressional Budgei Office Estimate; and Federal Mandates Statement

The Committee finds that clauses 3(c)(2) and (3) of Rule XIII, clause 3(d) of Rule XIII, sections
308(a) and 402 of the Congressional Budget Act of 1974, and section 423 of the Unfunded
Mandates Reform Act are inapplicable to this repott. Therefore, the Committee did not request
or receive a cost estimate from the Congressional Budget Office and makes no-findings as to the
budgetary impacts of this report or the costs incurred to carry out the report.
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Advisory Committee Statement

The Committee finds that section 5(b) of the Federal Advisory Committee Act is inapplicable to
this report.

Applicability to Legisiative Branch
The Cornmittee finds that the repart does not refate to the terms and conditions of employment or
access to public services or accommodations within the meaning of section 102(b)(3) of the
Congressional Accountability Act.
Changes in Existing Law
This report makes no changes in any existing federal statute.

Preemption of State, Local or Tribal law

This report does not preempt any state, local or tribal law.

bbbt
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Platt's Oilgram News
Copyright 1999 McGraw-Hill, Inc.

Friday, April 30, 1999

Vol. 77, Ne. 82
US JUSTICE REVIEWS PAYMENTS TO EMPLOYEES FROM OIL VALUATION SUTT
Maureen Lorenzetti

The US Justice Department is conducting an internal review of a US
Department of Interior employee who reportedly accepted money from a public
interest group for his role as a whistleblower in an oil valuation
investigation, government and other sources close to the case said Apr 29.

Justice is seeking to determine whether it was appropriate for Robert
Berman, an official with Interior’s policy office, to accept about $350,000
from the Project on Government Oversight.

According to POGO,' the money was given to Berman and a retired Department of
rgy policy analyst, Bob Speir, for their werk in the mid-1990s in helping
v expose underpayment of royalties. .

POGO sued o0il companies for alleged royalty underpayments under the False
Claims Act in 1997. No formal criminal investigation is pending, sources
familiar with the case stressed. Rather, US civil attorneys in the Justice
Dept are seeking an opinion from criminal attorney counterparts on whether
Berman’s actions were appropriate as a public official.

Berman declined to comment on Justice's decision to conduct an

intexnal
review.

“You'll have to talk to the US Justice Department about that,™ said Berman
when asked by Platt's in a brief telephone interview.

Speir, while not acknowledging the receipt of funds from POGO, said he did
not consider himself a whistleblower in this matter.

He also noted that the funds in question were dispersed by POGD a year after
he left government service.

“While I have heard the Justice Department is investigating this matter, I

have not been contacted by them or advised by them that I am the subject of
‘~westigation.”

Copr. ® West 1999 No Claim to Orig. U.S. Govt. Works
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v Page 2
4430/99 PLATTON 1

~elr in fact defended POGO, stressing the group was solely responsible for
. -isuing the case. "

"POGO has forced the government to collect a large amount of money toward
the underpayment of royalties by the oil companies," Speir added.

The US Justice Department declined to comment on the case.

Berman reportedly accepted the money from POGO after the public interest
group won $1-mil last year as part of a larger $45-mil settlement between
flobil, the government, POGO and other private individuals under the False
Tlaims Act. POGO, along with several private individuals initially brought on
the civil action against 16 oil companies for allegedly conspiring to underpay
oil royalties to the federal government. Mobil opted to settle after the
government decided to intervene against several of the oil companies involved.

Mobil denied any wrongdoing in that case.

The civil lawsuit against the other companies is still pending, along with a
separate crimimal investigation against Burlington Resources.

The two government employees helped POGO with information but opted not to
be part of the civil lawsuit. But after POGO received settlement money from
the Mobil case, the group decided to share the proceeds even though the two
were not parties in the suit.

OGO informed the US Justice Department last year that it planned to give
the money to the two men. Sources familiar with the case say they are puzzled
as to why Justice now is going ahead with a review.

"POGO has been privileged to work with whistleblowers over the years, and it
seemed only fair that the two unsung heros be compensated in keeping with the
spirit of the False Claims Act," the group said in a statement.

It is unclear whether Berman consulted government attorneys before accepting
the money. Speir's alleged payment took place a year after he left DOE.

—~-~ INDEX REFERENCES --—--

COMPANY (TICKER): Burlington Resources Inc. (BR)

NEWS SUBJECT: World Equity Index (WEI)

STORY ORIGIN: WASHINGTON

INDUSTRY: 0Oil-Secondary (0IS)

Word Count: 564
+°°0/99 PLATTON 1
:+ OF DOCUMENT

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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STENOGRAPHIC MINUTES
Unrevised and Unedited

Not for Quotation or
Duplication

UNREVISED AND UNEDITED, NOT FOR QUOTATFON
OR DUPLICATION IN ANY FQ!
COMMITTEE ON RESOUHGES

Commitiee on Resources

U.S. House of Representatives

MARKUP ON:
H.R. 592, TO REDESIGNATE GREAT KiLLS PARK IN THE GATEWAY NATIONAL RECREATION
AREA AS “WORLD WAR il VETERANS PARK AT GREAT KiL1S”

H.R. 791, TO AMEND THE NATIONAL TRAILS SYSTEM ACT TO DESIGNATE THE ROUTE OF
THE WAR OF 1812 BRITISH INVASION OF MARYLAND AND WASHINGTON, DISTRICT OF
COLUMBIA, AND THE ROUTE OF THE AMERICAN DEFENSE, FOR STUDY FOR POTENTIAL
ADDITION TO THE NATIONAL TRAILS SYSTEM

H.R. 1524, TO AUTHORIZE THE CONTINUED USE OF PUBLIC LANDS OF THE EXPEDI{TED
PROCESSES SUCCESSFULLY FOR WINDSTORM-DAMAGED NATIONAL FORESTS AND
GRASSLANDS IN TEXAS

MOTION CONFERRING AUTHORITY ON THE CHAIRMAN OF THE COMMITTEE TO AUTHORIZE
AND ISSUE SUBPOENAS

H.R. 1533, TO COMPENSATE THE WYANDOTTE TRIBE OF OKLAHOMA FOR THE TAKING OF
CERTAIN RIGHTS BY THE FEDERAL GOVERNMENT

H.R. 1167, TO AMEND THE INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE
ACT TO PROVIDE FOR FURTHER SELF-GOVERNANCE . BY INDIAN TRIBE

H.R. 1651, TO AMEND THE FISHERMEN'S PROTECTIVE ACT OF 1967 TO EXTEND THE
PERIOD DURING WHICH REIMBURSEMENT MAY BE PROVIDED TO OWNERS GF UNITED
STATES FISHING VESSELS FOR COSTS INCURRED WHEN SUCH A VESSEL IS SEIZED AND
DETAINED BY A FOREIGN COUNTRY

H.R. 1653, TO APPROVE A GOVERNING INTERNATIONAL FISHERY AGREEMENT BETWEEN
THE UNITED STATES AND THE RUSSIAN FEDERATION

H.R. 1652, TO ESTABLISH THE YUKON RIVER SALMON ADVISORY PANEL
H.R. 1243, TC REAUTHORIZE THE NATIONAL MARINE SANCTUARIES ACT
H.R. 1431, TO REAUTHORIZE AND AMEND THE COASTAL BARRIER RESOURCES ACT

Wednesday, June 9, 1939
Washington, D.C.

Nelson Reporting Associates, Inc.
202-434-8171



600

601

602

603

604

605

606

607

608

609

610

611

612

613

614

615

616

617

€18

619

€621

622

623

624

27

32
MOTION CONFERRING AUTHORITY ON THE CHAIRMAN OF THE COMMITTEE
TO AUTHORIZE AND ISSUE SUBPOENAS

The Chairman. The next order of business, Mr. Hansen?

Mr. Hansen. Mr. Chairman, I have a motion.

The Chairman. The gentleman is recognized.

Mr. Hansen. Pursuant to rule 2{(m) of rule XI of the
Rules of the House of Representatives and rule 4(e) of the
Rules of the Committee on Resources, I move that the chairman
of the committee be authorized to issue subpoenas in
connection with the oversight review being conducted
regarding (1) policies and practices of the Department of the
Interior and Department of Energy regarding payment of
employees and former employees from sources outside of these
Departments that may be related to the employee’s past or
present work with the Department, and (2) payments from the
Project on Government Oversight, POGO, to Mr. Robert Berman,
an employee of the Department of the Interior, and Mr..Robert
Speir, a former employee of the Department of Energy; and
that all criminal investigation records, which by their
nature may contain sensitive law enforcement information,
received from the Department of Justice and from the Office
of the Inspector General of the Department of the Interior,
whether received in response to subpoenas issued by authority
of this motion or in response to previous committee document

requests in this matter, be treated as if received in



€25

626

627

628

629

630

631

28

33

executive session, and access.thereto be limited to Members
and to staff designated by the chairman and senior democratic
member, . and that release of such material in any form must
first be authorized by vote of the full committee.

And I so move.

{The information follows:)
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The Chairman. Will the gentleman withdraw the motion and
move it until a moment, there is some discussion. Is there
some discussion first?

Mr. Hansen. Mr. Chairman, I withdraw the motion.

The Chairman. I have an explanation and will recognize.
I will explain the moticn for the committee. It is a motion
to authorize me Lo issue necessary subpoenas for the inquiry
of this committee into policies and practices that have been
allowing certain employees of the U.S. Department of the
Interior and the U.S. Department of Energy to receive
sizeable payments, approximately $700,000 from sources
outside their agencies, payments that may be related to
competing legislative and regulatory proposals governing
Federal and oil voyalties. Under rule 10(l) of the Rules of
the House of Representatives, the Committee on Resources
exercises broad jurisdiction over ‘‘mineral land laws,’’
‘*mineral resources of public lands,’’ *‘mining intere;ts
generally,’’ ‘‘petroleum conservation on public lands,’’ and
‘*‘public lands’’ generally. I began this inquiry in an
cversight capacity as a matter that is directly under our
jurisdiction because the payments by the Project on
Government Oversight may have influenced, or at least had the
appearance of influencing, the execution of laws and
legislative proposals developed by this committee.

The subcommittee has conducted extensive oversight of
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the Minerals Management Service’s, MMS, ability to collect
royalties over the last several years and proposed a new
*'‘royalty in-kind’’, RIK, as opposed to the cash value as is
currently paid. The cumbersome and costly collection
procedures for collecting Government shares of revenues from
production on Federal lands could be drastically reduced if
MMS were to use the RIK method of evaluation.

I recognize the gentleman.

Mr. Romero-Barcelo. Thank you, Mr. Chairman.

The Chairman. And I ask unanimous consent my opening
statement be submitted for the record. The gentleman from
Puerto Rico?

[The statement of Mr. Young follows:]
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Mr. Romerc-Barcelo. Thank you, Mr. Chairman. Chairman,
at the last committee meeting, the subpoera resolution put us
in the middle of Federal court litigation in the Tongags
Timbers Contract. BAnd today's resolution goes even further
and gets ug in the middle of a matter that is under criminal
investigation by the Justice Department and the Inspector
General of the Department of the Interior.

At the outset, let me note that simply because the
actions of the Project on Government Oversight sharing the
proceeds of their settlement with Mobil with two Federal
whigtle blowers is under investigation by Justice and the
Office of the Interior Inspector General, that does not mean
that any laws were broken. It is premature to reach a legal
conclusion in this matter and there is no evidence that I am
aware of that suggests anything under the Department of the
Interior’s royalty regulations since neither of the twe
Federal employees participated in the drafting processj

While I can appreciate that the Chair has concerns about
the appearance of impropriety in this case, I do question the
timing of the Chair’'s request for subpoena authority when
there is an ongoing criminal investigation. Both the
Inspector General and the Juétice have concerns about the
committee’s insertion of ourselves into the middle of this
matter at this time. As the June 4th Inspector General’sg

letter states concerning the documents which have been
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withheld from the committee, and I guote from the Inspector
General’'s letter to the chairman: ‘‘These documents include
notes of witnesses’ reviews, witnesses’ statements and
communications between OIG special agents and the Department
of Justice attorneys concerning investigative strategies and
legal analysis. We believe that the release of the documents
would jeopardize the integrity of our investigation and
ultimately the possible prosecution of the individuals
involved.

As a governor, I lived the experience when the
legislature sometimes intervenes in investigations that were
being carried out, and I would say just about in every single
case those interventions by the legislature in hearings
prejudiced the cases that were being investigated by the
Justice Department and allowed some of -the people to protect
themselves through these investigatioﬂs sometimes by asking
for immunity, and they were then therefore protected l;ter on
from litigation, from being prosecuted.

With all due respect, Mr. Chairman, I do not see where a
committee investigation contributes to this process and the
ethics statutes applicable to the Federal employees conduct
are not even within our jurisdiction, and we bring no
particular expertise in criminal law to this case.

I would like to ask unanimous consent, Mr. Chairman, to

produce as part of the record the letter to you from the



721

722

723

724

725

726

33

38

Acting Inspector General, Mr. Robert J. Williams?

The Chairman. I don’'t think it is necessary. I will
accept it because I already have the letter and it is part of
the record.

[The information follows:]
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Mrs. Cubin. Mr. Chairman?

Mr. Romero-Barcelo. And I urge our colleagues to vote nc
on this.

The Chairman. Let me respond that the motion states that
any criminal investigation records, which by their nature may
contain sengitive law enforcement information received from
the Department of Justice from the Office of the Inspector
General of the Department of the Interiocr may be treated and
received in executive session only. This also applies to
information already received from those sources who respond
and previous documented requests in this matter. And may I
also add this would not be necessary if I thought this
administration would expedite the process. But as you know,
all of you know, and most of you should be ashamed, they have
stonewalled all of the investigation saying, ‘'‘We are
investigating. We will continue.’’ And they do not give us
the results. And this does affect this committee. Thé idea
that there was $700,000 paid from outside sources to
employees of an agency where they didn’t inform the agency
they were receiving the money is breaking the law, and we are
going to get to the root of this type of activities within
the Department of the Interior. This Department of the
Interior from the time I have sat here and watched this
administration has been run very slipshod. And they do not

respond to this committee, and they are going to respond to
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this committee.

And I will yield to the lady, Barbara Cubin?

Mrs. Cubin. Mr. Chairman, I would like to also respond
to the comments made by the gentleman. It isn‘t the intent
of the committee to intervene in this procedure at all, but
we do have a need to know what is going on and what has gone
on because we have things in front of us as far as cil
valuation is concerned that are directly the purview of this
committee. We have legislation in front of us that tries to
determine a valuation method for oil. Right now, the
administration and the Minerals Management Service has some
regulation or proposed regulations that should not go into
effect about the valuation of oil because we don’‘t know
whether this action and this payment of money has anything to
do with those new regulations. We just need to know whether
the two people involved had any influence on the MMS.

This was a settlement with Mobil oil over an argu&ent on
the valuation of what the oil that Mobil sold was and so this
committee definitely has a need for this information. It
isn’t a need to intervene in griminal proceedings, but it is
a need to be able to be sure that the value of o0il on which
we charge royalties is the correct value and that the
Government gets every single penny that it is entitled to and
that the States get every single penny in Federal mineral

royalties that they are entitled to.
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Mr. Vento. Mr. Chairman?

The Chairman. Mr. Vento?

Mr. Vento. Well, thank you. With reference to our
subcommittee chairwoman’s comments, I understand that the two
individuals that are the subject of this oversight of the
Inspector General‘s investigation were not involved with
regards to rule-making. But I understand that having
information on this topic from the Office of the Inspector
General may in fact relate somehow back to such rules. I
don’t know.

The issue here though I think is one where I think all
of us would like to see--I certainly am not and I don’t think
anyone wants to defend any wrongdoigg that occurred with
regards to the improper payments that may have been made,
that are alleged to have been made regarding these employees.
But the issue is that the Office of Inspector General, which
normally doesn’t share any type of information here, h;s
identified documents that they believe can be released, and I
am quoting from their letter, ‘‘to your committee without
adversely affecting the ongoing criminal investigation.‘’

Now I don’t think anyone’s intent here is to affect the
ongoing criminal investigation. This appears to me almost is
that your investigating the investigators. I almost think it
is harassment of the Office of Inspector General, which is

sort of this independent entity within the Department of the
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Interior that is in fact trying to go to the bottom of this.

Now we are certainly empowered and they have given us

certain information, but what you are seeking, the documents

that haven‘t been released I assume are the ones that you
seek by virtue of the subpoena because they claim they have
released other documents which may be material to support an
investigation .by this committee. And I admire the staff that
has all the time to do this type of work in terms of
investigations. I think it is quite proper. But whether or
not we want to interfere in fact defeats the criminal
investigation by virtue of that, that’s a possibility.

Now I took the chairman’s words with regards to how he
would release any of the additional documents, but these
documents include, and I quote from the letter again, Mr.
Chairman to you, ‘‘notes of witnesses’ interviews, witness
statements, communications between the Office of Inspector
General special agents, the Department of Justice atto%neys
concerning the investigative strategies and their legal
analysis. I think these are all issues that we could
reproduce ourselves if we want to do the investigation. But
I think they’re concerned that in térmS‘that this is
interference, that this actually will undercut their ability
to in fact do the type of investigation. I mean the
resclution provides for a vote of the committee prior to the

release of any of the material obtained by this subpoena.
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That is what the chairman I think was stating.

After talking in discussions with parliamentarians, our
staff says is it your view that the documents obtained in
other committee investigations, including the recent Tongass
contract matter, are to be kept confidential and released
only when authorized by committee members?

The Chairman. No.

Mr. Vento. It's not your view with regard to those. In
the Tongass subpoena matter, we were not aware of the
chairman’s intent to subpoena the current work products of
Government attorneys in Federal court litigation.

It is my understanding, Mr. Chairman, that you have
received the 67 documents related to the cancellation of the
1994 contract. Why is it that you also need materials
produced by the Department of Justice lawyers defending the
Government case in the breach of contract litigation before
the Court of Federal Claims? ;

The Chairman. I thought we were discussing the issues of
these subpoenas and nct the ones that already have been voted
on? If you want to get into this discussion, you and I will
discuss it a little later on down the line. I am not going
to discuss this part, we are talking about the subpoenas we
are issuing today.

Mr. Vento. Well, I do want to know. I think that we are

being asked to vote for these types of subpoenas--
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The Chairman. And you can vote no; you can vote no. I
know you are going to vote no, so and I am going to vote yes.
Mr. Vento. Well, the point is I just think that it
undercuts the Department of Justice and it undercuts the

Office of the Inspector General--

The Chairman. Again, if I may say--

Mr. Vento. This is an effort that destroys the ability
to get to the criminality--

The Chairman. Your time is about up.

Mr. Vento. --in terms of what is going on. It doesn’t
help. It hurts it and it is being done I believe
improperly--

The Chairman. It is not partisan. This agency has been
corrupt from the very beginning, and I am going to get to the
bottom of how they conducted themselves within the aide of
the Department of the Interior and how the Justice Department
is also--

Mr. Vento. You don’t get to the bottom of it by
destroying the--

The Chairman. We have destroyed nothing. We have
destroyed nothing. The gentleman knows that. The gentleman?

Mrs. Chenoweth. Mr. Chairman?

Mr. Hansen. The previous gquestiomn.

The Chairman. The question has been moved.

All in favor of issuing the subpoena, say aye.
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The ayes appear to have it and the ayes do have it.

Mr.

The Chairman. Roll call.

Vento. Roll call.

on the previous question.

The
The
The

[No
The
Mr.
The
Mr.

The

The
[No

The

The
Mr.

The

Clerk. Mr.

Young.

Chairman. Aye.

Clerk. Mr.
response. ]

Clerk. Mr.

The clerk will call the roll.

Young votes aye. Mr. Tauzin.

Hansen.

Hansen. Aye.

Clerk. Mr.

Hansen votes aye.

Saxton. Aye.

Clerk. Mr.

Clerk. Mr.
response.]

Clerk. Mr.

Saxton votes aye.

. Gallegly. Aye.

Gallegly votes aye.

Hefley.

Hefley. Aye.

Clerk. Mr.

. Doolittle.

Clerk. Mr.

Gilchrest.

Clerk. Mr.

Hefley votes aye., Mr.

Avye.

Doolittle votes aye.

Aye.

Gilchrest votes aye.

Calvert. Aye.

Mr.

Mr.

Saxton.

Gallegly.

Mr. Duncan.

Doolittle.

Mr. Gilchrest.

Mr. Calvert.



902

903

904

505

906

907

908

909

910

911

912

213

914

915

216

917

918

919

920

921

S22

823

924

925

926

The

The

Mrs.

The

Mrs.

The
Mr.

The

The
[No
The
Mr.
The
[No

The
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Clerk. Mr. Calvert votes aye. Mr. Pombo.
Pombo. Aye.

Clerk. Mr. Pombo votes aye. Mrs. Cubin.
Cubin. Aye.

Clerk. Mrs. Cubin votes aye. Mrs. Chenoweth.
Chenoweth. Aye.

Clerk. Mrs. Chenoweth vectes aye. Mr. Radanovich.
Radanovich. Ave.

Clerk. Mr. Radanovich votes aye. Mr. Jcnes.

Jones. Aye.

Clerk. Mr. Jones votes aye. Mr. Thornberry.

Thornberry. Aye.

Clerk. Mr. Thornberry votes aye. Mr. Cannon.

Cannon. Aye.

Clerk. Mr. Cannon votes aye. Mr. Brady.
response.]

Clerk. Mr. Peterson.

Peterson. Aye.

Clerk. Mr. Peterson votes aye. Mr. Hill,
response. ]

Clerk. Mr. Schaffer.

Schaffer. Aye.

Clerk. Mr. Schaffer vctes aye. Mr. Gibbons.
Gibbons. Aye.

Clerk. Mr. Gibbons votes aye. Mr. Souder.



927

928

929

930

931

932

933

934

935

936

237

238

938

240

941

942

943

%44

945

946

947

948

49

950

851

The

[No
The
Mr.
The
Mr.

The

The
[No
The
[No

The

The
[No

The
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response.}
Clerk. Mr. Walden.
Walden. Aye.
Clerk.. Mr. Walden votes aye. Mr. Sherwood.
response. ]
Clerk. Mr. Hayes.
Hayes. Aye.
Clerk. Mr. Hayes votes aye. Mr. Simpson.
Simpson. Aye.
Clerk. Mr. Simpson votes aye. Mr. Tancredo.
Tancredo. Aye.
Clerk. Mr. Tancredo votes aye. Mr. Miller.
response. ]
Clerk. Mr. Rahall.
response. ]
Clerk. Mr. Vento.
Vento. No.
Clerk. Mr. Vento votes no. Mr. Kildee.
response. ]
Clerk. Mr. DeFazio.
DeFazio. No.
Clerk. Mr. DeFazio votes no. Mr. Faleomavaega.
response. ]
Clerk. Mr. Abercrombie.

response. }



958

959

960

961

962

963

264

965

966

967

968

969

970

971

972

973

974

975

976

The
[No
The
[No

The

The

[No
The
Mr.
The

[No
The

[No
The
Mr.

The

The
Ms.
The
Mr.
The

[No

The
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Clerk. Mr. Ortiz.
response. ]
Clerk. Mr. Pickett.
response. ]
Clerk. Mr. Pallone.
Pallone. No.
Clerk. Mr. Pallone votes no. Mr. Dooley.
response. ]
Clerk. Mr. Romero-Barcelo.
Romero-Barcelo. No.
Clerk. Mr. Romerc-Barcelo votes no. Mr. Underwood.
response. ]
Clerk. Mr. Kennedy.
response.]
Clerk. Mr. Smith.
Smith. No.
Clerk. Mr. Smith votes no. Mr. John.
John. No.
Clerk. Mr. John votes no. Ms. Christensen.
Christensen. No.
Clerk. Ms. Christensen votes no. Mr. Kind.
Kind. No.
Clerk. Mr. Kind votes no. Mr. Inslee.
response. }

Clerk. Ms. Napolitano.



977

978

979

980

981l

982

983

984

985

986

987

988

289

990

991

992

983

994

995

996

997

998

999

1000

1001

The
Mr.
The
Mr.
The
[No
The
respond.
The
[No
The
[No
The
Mr.
The

Mr.

The
[No

The
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Napolitano. No.

Clerk. Ms. Napolitano votes no. Mr. Tem Udall.
Tom Udall. No.

Clerk. Mr. Tom Udall votes no. Mr. Mark Udall.
Mark Udall. No.

Clerk. Mr. Mark Udall votes no. Mr. Crowley.
Crowley. No.

Clerk. Mr. Crowley votes no. Mr. Holt.
response. ]

Chairman. The clerk will call the names that did not

Clerk. Mr. Tauzin.
response. ]

Clerk. Mr. Duncan.
response. ]

Clerk. Mr. Brady.

Brady. How am I recorded?
Clerk. Mr. Brady is not recorded.
Brady. Aye.

Clerk. Mr. Brady votes aye.
Clerk. Mr. Hill.

response. ]

Clerk. Mr. Souder.
response. ]

Clerk. Mr. Sherwood.



1002
1003
1004
1005
1006
1007
1008
1008
1010
1011
1012
1013
1014
1015
1016
1017
1918
1018
1020
1021
1022
1023
1024
1025

1026

[No
The
[No
The
[No
The
[No
The
[No
The
{No
The
[No
The
[No
The
[No
The
[No
The
[No
The
[No
The

{No

response. ]
Clerk. Mr.
response. }
Clerk. Mr.
response.]
Clerk. Mr.
response. }
Clerk. Mr.
response. ]
Clerk. Mr.

response. ]

Clerk. Mr.
response.]
Clerk. Mr.
response. ]
Clerk. Mr.
response.]
Clexk. Mr.
response. ]
Clerk. Mr.

response. }
Clerk. Mr.
response. ]
Clerk. Mr.

response. }
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Miller.

Rahall.

Kildee.

Faleomavaega.

Abercrombie.

Ortiz.

Pickett.

Dooley.

Underwood.

Kennedy.

Inslee.

Holt.



1027

1028

1028

1030

1031

1032

1033

1034

1035

1036

1037

1038

The

vote.

The

are 12.

The

Now

Mr.

The

All

All

The
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Chairman. The clerk will announce the results of the

Clerk. On this vote, the ayes are 23 and the nays

Chairman. And the motion is agreed to.

the gentleman?

Hansen. Mr. Chairman, I move the motion that I made.
Chairman. The adoption of the mctien.

in favor, signify by saying aye.

opposed, signify by saying no.

ayes appear to have it. The ayes have it and the

motion is agreed to.
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Committee on Resources
U.S. House of Representatives
Full Committee 106th Congress Date _ 6-9-99
Rell Ne. 3
Bill No. Short Title Motion to Issue Subpoena regarding Federal
Employees

Amendment or matter voted on: Move Previous Question

Mr. Young (Chairman) X Mr Miller

Mr, Tauzin M. Rakall

Mr, Hansen X Mr. Vento X

Mr. Saxion X Mr. Kildee

Mr. Gallegly X Ay DeFazio X

Mr. Duncan Mr. Faleomavaega

Mr. Hefiey X Mr_ Abercrombie

Mr. Doolittle X Mr. Oriz

Mr. Gilchrest X Mpr. Pickett

Mr. Calvert X Mr. Pallone X

Mr. Pombo X Mr. Dooley

Mrs. Cubin X Mr. Romero-Barcelo X

Mrs. Chenoweth X Mr. Underwood

Mr. Radanovich X Mr. Kennedy

Mr. Jenes X My. Smith X

M. Thomberry X Mr. John z

M. Cannon X Mzs. Christensen X

Mr. Brady X Mr. Kind s

Mr. Peterson X Mr. Inslee

Mr. Hill AMrs. Napolitano X

Mr. Schaffer X Mr. Tom Udall X

Mr. Gibbons X Mr. Mark Udall k4

Mr. Souder Mr. Crowley X

Mr. Walden X Mr. Holt

Mr. Sherwood

Mr. Hayss X

Mr. Simpson X

Mr. Taneredo X TOTAL 23 12
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Dot YOUNG, CHARMAN

1.9, House of Representatives

Committee on Resources
Washington, BE 20515

March 21, 2000

Representative Barbara Cubin

United States House of Representatives
1114 Longworth House Office Building
Washington, D.C. 20515

Dear Chairman Cubin:

In May 1999, the Committee on Resources began an inquiry into payments made to an
employee of the Department of the Interior and a former employee of the Department of Energy.
The payments were made by the Project on Government Oversight (POGO) largely from
proceeds received by sharing in the settiement of a lawsuit alleging fraudulent underpayment of

royalties due on federal and Indian oil. A summary of the matter and the inquiry, to date, is
attached.

1 have used Committee subpoenas, official document requests, and interviews conducted
by staff to isolate several critical questions concerning allegations made about these payments.
This inquiry is reaching the stage at which hearings and other actions will be required. Your
subcommittee, which has jurisdiction over federal oil royalty policies and procedures, is best
equipped to carry this inquiry into its next phase.

Accordingly, please use the Subcommittee on Energy and Mineral Resources to advance
and refine the Committee’s oversight of this matter. Please focus the Subcommittee’s review on
the general subject of laws, policies, practices, and operations of the Department of the Interior
and the Department of Energy which pertain to payments by non-government organizations or by
individuals to employees involved in federal oil royalty programs and policies; participation by
employees in gui tam litigation affeciing said programs and policies of those departments; and
disclosure requirements for employees participating in or promised payment from such qui tam
suits. The Subcommittee’s work should specifically review: (1) payments made by the Project
on Government Oversight (POGO) to Robert A. Berman, an Interior employee and to Robert A.
Speir, a now-retired Energy employee using funds derived principally from POGO’s participatior
in the Joknson v. Shell litigation under the False Claims Act; and (2) allegations that POGO’s
participation in Johnson v. Shell and consequent payments to Mr. Berman and Mr. Speir were
facilitated by allegedly improper actions by federal employees.

hitpiwww. house.goviresources/
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As the need dictates, please conduct meetings of your subcommittee to consider whether
the Committee and the U.S. House or Representatives should compel compliance with subpoenas
issued to three parties on February 17, 2000. If necessary, also review compliance by other

parties and government agencies with official requests and subpoenas issued by the Committee
on Resources.

Fhave instructed Majority staff of the Committee on Resources to assist with this inquiry

in a fair, nonpartisan manner which is respectful of witnesses and targets. Briefings for Minority
staff have begun and will continue,

The oil valuation issue and new regulation are tangential to the serious questions of
possible wrongdoing which I entrust to you and your subcommittee. 1 have full confidence that,
under your leadership of the Subcommittee on Energy and Mineral Resources, ali Members will
consider these payments as an oversight and investigative priority.

Chairmal
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RULES
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ORGANIZATION OF COMMITTEES
Committees and their legislative
Jurisdictions

1. There shall be in the House the fol-
lowing standing committees, each of
which shall have the jurisdiction and
related functions assigned by this
clanse and clauses 2, 3, and 4. All bills,
resolutions. and other matters relating
to subjects within the jurisdiction of
the standing committees listed in this
clause shall be referred to those com-
mittees, in accordance with clause 2 of
rule XI1, as follows:

(1) Committee on Resources.

(1) Fisheries and wildlife. includ-
ing research, restoration, refuges.
and conservation.

(2) Forest reserves and national
parks created from the public do-
main. .

(3) Forfeiture of land grants and
alien ownership. including alien
ownership of mineral lands.

(%) Geological Survey.

(5) International fishing agree-
ments.

(8) Interstate compacts relating
to apportionment of waters for irri-
gation purposes.

(7) Irrigation and reclamation. in-
cluding water supply for reclama-
tion projects and easements of pub-
lic lands for irrigation projects: and
acquisition of private jands when
necessary to complete irrigation
projects.

{8y Native Americans generally,
including the care and allotment of
Native American lands and general
and special measures relating to
claims that are paid out of Native
American funds.

(9 Insular possessicns of the
United States generally (except
those affecting the revenue and ap-
propriations).

{10) Military parks and battle-
fields. national cemeteries adminis-
tered by the Secretary of the Inte-
rior. parks within the District of
Columbia, and the erection of
monuments to the memory of indi-
viduals.

(11) Mineral land laws and claims
and entries thersunder.

(12) Mineral resources of public
iands.

(13) Mining interests generally.

(14) Mining schools and experi-
mental stations.

(15) Marine affairs. including
coastal zone management (except
for measures relating to oil and
other pollution of navigable wa-
ters).

(16) Oceanography.

(17) Petroleum conservation on
public lands and conservation of
the radium supply in the United
States.

(18) Preservation of prehistoric
ruins and objects of interest on the
public domain.
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(19) Public lands generally, in-
cluding entry, easements, and graz-
ing thereon.

(20) Relations of the United
States with Native Americans and
Native American tribes.

(21) Trans-Alaska Oil Pipeline
{except ratemaking).

General oversight responsibilities

2. (a) The various standing commit-

i tees shall have general oversight re-
sponsibilities as provided in paragraph

(b} in order to assist the House in—

(1) its analysis, appraisal, and eval-
uation of—

(A) the application, administra-
tion, execution. and effectiveness of
Federal laws; and

(B) conditions and circumstances’
that may indicate the necessity or
desirability of enacting new or ad-
ditional legislation; and
(2) its formulation. consideration.

and enactment of changes in Federal

laws. and of such additional legisla-
tion as may be necessary or appro-
priate.

(bxX1) In order to determine whether
laws and programs addressing subjects
within the jurisdiction of a committee
are being implemented and carried out
in accordance with the intent of Con-
gress and whether they should be con-
tinued. curtailed, or eliminated. each
standing committee (other than the
Committee on Appropriations) shall re-
view and study on a continuing basis—

{(A) the application, administration.
execution, and effectiveness of laws
and programs addressing subjects
within its jurisdiction:

(B) the organization and operation
of Federal agencies and entities hav-
ing responsibilities for the adminis-
tration and execution of laws and
programs addressing subjects within
its jurisdiction;

(C) any conditions or cir-
cumstances that may indicate the
necessity or desirability of enacting
new or additional legislation address-
ing subjects within its jurisdiction
{whether or not a bill or resolution
has been introduced with respect
thereto); and

(D) future research and forecasting
on subjects within its jurisdiction.

(2) Each committee to which sub-
paragraph (1) applies having more than
20 members shall establish an oversight
subcommittee, or require its sub-
committees to conduct oversight in
their respective jurisdictions, to assist
in carrying out its responsibilities
under this clause. The establishment of
an oversight subcommittee does not
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limit the responsibility of a sub-
committee with legislative jurisdiction
in carrying out its oversight respon-
sibilities. .
63 anding committeé shall re-
iew and study on a continuing basis
g Impact or probable impact of tax
polgies affecting subjects within its
] jction as described in clauses 1
gt later than February 15 of
the first Wgssion of a Congress, each
standing coRynittee shall, in a meeting
that is open Wy the public and with a
quorum presenty adopt its oversight
plan for that Congess. Such plan shall
be submitted sim¥aneously to the
Committee on GoverMgent. Reform and
to the Committee on Wouse Adminis-
tration. In developing plan each
committee shall, to the Rgximum ex-
tent feasible—
(A) consult with other cqgpmittees

that have jurisdiction over Bye same
or related laws, programs, oN@gen-
cies within its jurisdiction witBythe

objective of ensuring maximum Ro-
ordination and cooperation amo
committees when corducting reviews'
of such laws, programs, or agencies
and inciude in its plan ar expla-
nation of steps that have been or wiil
be taken to ensure such coordinatig
and cooperation:

(B) give priority consideratigf to
including in its plan the reyfw of
those laws, programs, or agegifles op-
erating under permanent phMget au-
thorisy or permanent st tory au-
thority; and

(C) have a view tg
that all significant
or agencies within
subject to review,
(2) Not later

irst session of,

hrd ensuring
s, programs,
E jurisdiction are
ery 10 years.

March 31 in the
Congress, after con-

tation withdfhe Speaker, the Major-
itWyJeader, 4ffd the Minority Leader.
the Qommi@e on Government Reform

shall\gen to the House the oversight
plans bmitted by committees to-
gethg h any recommendations that
it, #ff th@yHouse leadership group de-
scifed abORe, may make to ensure the
gPst effectNg coordination of over-

ght plans 2 otherwise to achieve

he objectives oRghis clause.

(e) The Speake th the approval of
the House, may ap@gint special ad hoc
oversight committe®yfor the purpose
of reviewing specific Wgatters within
the jurisdiction of two OWgpore stand-
ing committees.

Special eversight functions

3. (@) The Committee on AppNgria-

tions shall conduct such studiesWgd

a;
operation of executive departments
and other executive agencies (including
an agency the majority of the stock of
which is owned by the United States)
as it considers necessary to assist it in
the determination of matters within
its jurisdiction.

(b) The Committee on the Budget
shall study on 2 continuing basis the
effect on budget outlays of relevant sx-

isting and proposed legislation and re-
gort the results of such studies to the

guse on a recurring basis.
W, The Committee on Commerce
eview and study on a continuing
basis s, programs, and Government
activitie®yelating to nuclear and other
energy antgonmilitary nuclear energ:
research an@gdevelopment including
the disposal of clear waste.

(d) The Commi®gge on Education and
the Workforce shallygeview, study, ap
coordinate on a cont ing basis 1€,

shal

programs, and Goverriyent actjgies
relating to domestic ed™gatiq pro-
grams and institutions and Qed@rams of
student assistance within gfjurisdic-
tion of ather commiitees gy

{e) The Committee Goverfjgnent,

Reform shall reviewdnd study 8§ a
continuing basis ipgbperation of G8

ernment activitigdft all levels with 3
view to determ; ¢ their economy and

efficiency.

() The Cfimittee on International
Relation; all review and study on a
contingde basis laws, programs, and
Govey ent activities relating to cus-

Padministration, intelligence ac-
ies relating to foreign policy,

groational financial and monetary
orgqqizations, and international fish-

" ing afgeemenis,

(g) 'Nge Committee on Armed Serv-
ices sha¥yreview ang study on a con-
tinuing bWz laws, programs, and Gov-
ernment acWgities relating to inter-
national ar control and disar-
mament and thqeducation of military
dependents in sch¥gls.

() The CommiWge on Resources
shall review and studg on a continuing
basis laws, programs, Ngd Government
activities relating to Wative Ameri-
cans.

(i) The Committee on Rulys shall re-
view and study on a continWng basis
the congressional budget pro®gs, and
the committee shall report its {Ngdings
and recommendations to the Mguse
from time to time.

{}) The Committee on Science sha
review and study on a continuing basis
laws, programs. and Goverament ac-
tivities relating to nonmilitary re-
search and development.

(k) The Committee on Small Busi-
ness shall study and investigate on a
continuing basis the problems of all
types of small business.

Additi fons of

4. (a)(1)(A) The Committee on Appro-
priations shall, within 30 days after the
transmittal of the Budget to Congress
each year, hold hearings on the Budget
as a whole with particular reference
to—

(i) the basic recommendations and
pudgetary policies of the Presi in

the Treasury, the Director of the Office
of Management and Budget, the Chair-
man of the Council of Economic Advis-
ers, and such other persons as the com-
mittee may desire.

(C) A hegring under subdivision (A),

or any, thereof, shall be held in
ope! Ssion, except when the com-
mig#fe. in open session and with a

Orum present, determines by record
vote that the testimony to be taken at
that hearing on that day may be re-
lated to a matter of national security.
The committee may by the same proce-
dure close one subsequent day of hear-
ing. A transcript of all such hearings
shall be printed and a'copy thereof fur-
nished to each Member, Delegate, and
the Resident Commissioner.

(D) A hearing under subdivision (&),
or any part thereof, may be held before
2 joint meeting of the committee and

e Committee ‘on Appropriations of

Serate in accordance with such
proRgdures as the two committees

join ay determine.
(2) Plgguant to section 401(b)}2) of
the CongMgsional Budget Act of 1974,

when a coRymittee reports a bill or
joint resoluti®ythat provides new enti-
tlement authorMg as defined in section
3(9) of that Act, Myl enactment of the
bill or joint resolton, as reported,
would cause a breacMygf the commit-
tee’s pertinent allocatMg of new bud
get authority under secqgn 302(a) of
that Act. the bill or joinWgresolution
may be referred to the ConRgittee on

Appropriations with instructi®s to re-
port it with recommendations@gwhich
may irclude an amendment li%jiting

the total amount of new entitldfpent
authority provided in the bill or joint
resolution). If the Committee on Ap-
propriations fails to report a bill or
Jjoint resolution so referred within 15
calendar days (not.counting any day on
which the House is not in session}, the
committee automatically shall be dis-
charged from consideration of the bill
or joint resolution, and the bill or joint
resolution shall be placed on the appro-
priate calendar.

(3) In addition, the Committee on Ap-
Agpriations shall study on a con-
tifging basis those provisions of law
thal\on the first day of the first fiscal
year which the congressiocnal budg-
et procRgs is effective) provide spending
authoritWor permanent budget author-
ity and st report to the House from
time to tinRyits recommendations for
terminating 8 modifying such provi-
sions.

(4) In the mantRg provided by section
802 of the Congresqpnal Budget Act of
1974, the Committedign Appropriations
{after the Ci

e presentation of the Budget; and
) the fiscal, finaneial, and eco-
assumptions used as bases in
at tatal

nol

ppr i of the Senate) shall
subdivide any allocations made to it in
the joint explanatory statement ac-
companying the conference report on
such

tures aly receipts, o
(B} In ng hearings under sub-
division (A),"Whe committee shall re-

celve testimony from the Secretary of

and
promptly report the sukdivisions to the
House as soon as practicable after a
concurrent resolution on the budget for
a figcal year is agreed to.
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(b} The Committee on the BEudget
shall—

{1) review on a continuing basis the
conduct by the Congressional Budges
Office of its functions and dubies;

{2) hold hearings and receive testi-
mony from Members, Senators, Dele-
gates, the Resident Commissioner,
and such appropriate repressntatives
of Federal departiments and agencies,
Y.he "eneml pubuc, u-ﬂd n&tmnal orga~

in
devempmv concxu’rcm -2 tmns on

tivities ar ontlays from inclusion in
the Budget of the United States Gov-
ernment., and report to the House
from time to time its recommenda-
tions for terminating or modifying
such provisions;

(8) study on a continuing basis pro-
posals designed to improve and facili-
tate the congressional budget proc-
ess, and report o the House from
timato time the results of such stud-

tures, policiy and programs with di-

tlays, and repert the
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the House and. in Cooperation with
the Senate, examidg all bills and
Jcmt resolutions

criginated in the House to
dent in person after their
by the Speaxer and the Pres
the Senate. and report to the
the fact and date of their pre
ment:

(B} provide policy direction for, a)
oversight of. the Clerk, Sergeant-al
Arms, Chief Administrative Officer,
and Inspector General;

(C) have the function of accepting
on behalf of the House a gift, except
as otherwise provided by law, if the
gifs does not involve a duty, burden.,
or condition, vr is nob made depend-
4 on some futurs performance by
House; and
promulgate regulations o
ut subdivision (C).
ploying office of the House
into a settlement of a com-
the Congressional Ac-

- of fands only after r;e~
a.ppmval of the \,han‘

and pubhc joint r'esslm,io
Jjurisdiction, ensure that
tions for

the Comptroller
United States and
House such . recomment

and executive bmnches of the
ernment: and

the government of the District o

sistent with the natwre. reguirement,
and objective of the programs and ac-
tivities involved. In this subparagraph
programs and activities of the Federal
Gove and the g of the

ct of 1996 that provides '

(B) an estimate of. the total
amounts of new budgst authority,
and bodget outluys resulting there-
from, to be provided or authorized in
all bills and resclutions within its ju-
risdiction that 1t intends to be effec-
tive during that fiscal year. -
(2} The views and estimates suby

mitted by the Committee on Ways and
Means under subparagraph (1) shall in-
clude a specific recommandatwr;. ‘made
after holding public hearings, 28 to the
appropriete level of the public debt
that should be set forth in the concur-
rent resolution on the budget and serve
s the basis for an increase or decrease
the statutory limit on such debt
r the procedures provided by ruie

encement of each Con-
gress, from no i i
the respective
ference. A

mittee on Appropriations and fivt
who are members of the Committee
on Ways and Means;

(ii) one Member from the elected
teadership of the majority party; and,
(ifl) one Mermber from the elected
eadership of the minority party. .
> Except as- permibted by subdivi-

Distriet of Col program:
and activities of any department, agen-
o¥, egbablxnhment‘ wholly owned Goy-

(€} study i 1 re]
tionships between the United State:
and the States and itie:

or instrumen-
tality of the Federal Govi

than four gresses in a penod of six

or of
Jhe gov of the District of Co-

and between the United States and
internationel organizations of which
the United States is a member.
(2 In addition to its duties under
L3 3, the (G on
Government Reform may at any time
conduct investigatisns of any matter
without regard to ¢lause 1, 2, 3, or this
clause conferring jurisdiction over the
matter to another standing committee.
The findingseling recommendations of
the in such an
shall ve made avalizble to any other
standing committee having Jjurisdic-
tion over the matter involved and shail
be included in the report of any such
other committee when required by
clause 3(c)(4) of rule XITL
(@X1) The Committee on House Ad-
mmlstmt\on shail—
ine all bills,
and joint resolutions after passage by

} Each standing committee shall re-
frcm time fto time each con-

g for
sarvice for less \:na.n a
NgTess).

the Committee on

this purpose a
full session ina

{C) A member
the Budget whe

within its jurisdi
h appropriations are not made

President submits hidy budget, or at
such time as the Com¥gittee on the
Budget may reqoeste
(A) its views and estimat®with re-
spect ta all masters to be set forth in
the concurrent resolution on the
budget for the ensuing fiscal year
that sre within its jurisdiction or
funotions; and

an earlier Congress may ser either
the chairman or the ranking Wgnority
member of the committes during one

additional Congress,

(3¥A) The Committee on Standsrds
of Official Conduct shall be composed
of 1 members, five from the majority
party and five {rom the minority party.

(B) Except as permitted by subdivi-
sion (O, a member of the Commities
on Standards of Official Conduct may
not serve on the committee during
more than three Congresses in 2 period
of five successive Congresses (dis-
regarding for this purpose any serviee
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for less than a full session in a Con-
gress),

{€) A member of the Committee on
Standards of Official Conduct may
serve on the commistes during a fourth
Congress in a period of five successive
Oongresses only as either the chairman
or the ranking minority member of the
CO}"U’J’HCEEE
At the beginming of a Congress,
ger or his designee and the Mi-
r or Ns designee each
§, Members, Delegates, or

investis M,ue SubeomINg
committes during that
lists of Mernbers, Daleg!
Resident Commissioner so nig
be announced to the House.

(B) Whenever the chairman o9
ranking minority member of the W
mittee on Standards of Official C¥
du t jointly determine that Membe:
Delegates, or the i
sioner named under
should be assigned to serve on an inves-
tigative subcommittee of that com-
mittee. each of them shall select an
equal number of such Members, Dele-
gates, or Resident Commissioner from
his respective party to serve on that
subcommittes.

{031 Membership on a standing com-
mittee during the course of & Congress
shall be contingent on continuing
membership in the party cancus or
cunference that nominated the Mem-
ber, Delegate, or Resident Commis-
sloner concerned for election to such
committee. Should a Member, Dele-
gate. or Resident Commissioner cease
to be a member of a particular party
caucus or conferepce, that Member,
Delegate, or Resident Commissioner
shall antomatically ceass to be a mem-
ber of each standing committee to
which he was elected on the basis of
nomination by thet caucus or cop-
ference. The chairman of the relevant
Party caucus or conference shall notify

the Speaker whenever a Member, Dele- £

gete, or Resident Commissioner ceasesy
to be 2 member of that cauens or ¢o
fgrence. The Speaker shall notify
chairman of each affected commi
that the election of suck Member,

gate, or Resident Commissioner tgfthe
committee is automatically ated
under this subparagraph,

(2XA) Except as specified in divi-
sion (B). a Member. Delegate, §ir Resi-
dent Commissioner may not ferve si-
multaneously &8s a member@of more

than two standing committes? or more
than four subcommittees of the stand-
ing committees.

(B)i) Bx officio serviee by & chair-
man or ranking minority member of a
committee on each of its subcommit-
tees under z committee rule does not
count against the limitation on sub-
eommittes service.

(i1} Service on an investigative sub-
committee of the Committee on Stand-
ards of Official Conduct under para-~

subdivision (A}
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graph {a)4) does not count against the
limisation on subcommittee service

(iii) Any other exception to the limi-
tations in subdivision (A) must be ap-
proved by the Homse on the rec-
cmmendation of the relevant party
<aucus or conference.

{G) In this subparagraph the term
“subcemmitter” includes a panel {other
than a special oversight panel of the
Committee on Armed Services). tas
force, special subcommittee, or ofh

rve as chairman of

11

(1) state the total amount of the
funds to be provided to the com-
mittee, commission, or other ensity
under the primary ¢xpense resciution
for all anticipated activities and pro-
grams of the commitiee, commission,
g5 other entity; and
4 (2 to the extens practizable, con-
# tain such general staterents regard-

ing the estimated foreseeable expendi
tures for the respective anticipated
activities and programs of the com-
mittee, commission, or other entity
as may be appropriate to provide the
House with basic estimates of the e
pernditures contemplated by the pri
mary expense resolution.
(b} After the date of adoption by the
House of & primary expense resolution
for a committes, commission, or other
entity for a Congress, authorization for
the payment of additional expenses (in-
cluding staff salaries) in that Congress
may be procured by one or more sup-
plemental expense resolutions reported
by the Committes on House Adminis-
tration, as necessary. A supplemental
cxpense resolution reported to the
House may not be considered in the
House unless a printed report thereon
was available on the previous calendar
day. For the information of the House,
such report shall
{1 state the total amount of addi-
tional funds to be provided to the
or oiBer en-

have not more Lhan seven sub-
mittees.

‘e) The House shall fill a vacancy on
standing committee by election on
e nomination of the respective party
cavcus or conference.,

Expense resélitions
e

5ity under the supplemental expense
resolution and the purpeses for which
those additional funds are available:

and

(2) state the reasens for the failure
to procure the additional funds for
the committes, commission, or other
entity by meaus of the primary ex-
pense resolution.

(¢} The preceding provisions of this
clause do pot apply to—

(1) a resolution providing for the
payment fram committee salary and
gxpense accounts of the House of
RS necessary to pay compensation

2

nvlfnbered ®ear and beforn the date of

6. (a3 Whenever a . GO
misston, or other entity (other than
the Committee on Appropriations) is
granted authorization for the payment
of its expenses (including staff salaries)
for a Congress, such autherization ini-
$iaily shall be procured by one primary
expense resolution reported by the
Committee on House Administrasion,
A primary espense resolution may in-
clude a reserve fund for unanticipated
expenses of committeee. An amount
from such a reserve fund may be allo-
cated to a committee ouly by the ap-
proval of the Comunittee on House Ad-
ministration. A primary expense reso-
lution reported to the House may not
he considered in' the House unless 5
printed report thereon was available on
the previeus calendar day. For the in-
formation of the House, such report
shall—

by the House of the primary
expense resolution described in para-
graph (a) for that year; or
2) a resolution providing each of
the standing committees in a Con-
gress additional office egquipment,
alrmail and special-Qelivery postage
stamps, supplies. staff persomrsl, or
any other specific item for the oper-
ation of the standing commitiees,
and containing an authorization for
the payment from committee salary
and expense aczounts of the House of
the expenses of any of the foregoing
items provided by that resolution.
subject to and until enactment of the
provisions of the resolution ss per-
manent law,

{d) From the funds made avallable
for the appointment of committee stafl
by a primary or additional expense res-
olution, the chairman of each com-~
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miéttee shall ensure that sufficient staff
is made available te cach sub-
committes o carry out its
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siall expire upon adoption by the
Heuse of a primary expense resolution
for the

ities under the rules of the

@ made under

and that the minority party is treated
fairly in the appointment of such staff.

this paragraph shalt be expended in ac-
oordance with regulations ptescribed

{#} Funds fora
under this clause and clauses 7 and 8
are for expenses incurred in the activi-
ties of the committes.
Interim funding

7. ay For the pericd beginning ab
noon on January 3 and ending at mid-
night on March 31 in each odd-num-

1) sach standing any
mittes established by
and

{2) except as specified in pd
(b). each select committee
lished by resolution,

(b} In the case of tha first sessiol
a Congress, amonnts shall be mad
available under this paragraph for a se~
lect committee established by resolu-
tion in the preceding Congress only if—

{11 a resoiution proposing te rees-
tablish such select committee is in-
troduced in the present Congress: and

(2) the House has not adopted a res-
olutian of the preceding Congress
providing for termination of funding
for investigations and studies by
such select commitiee.

{¢) Each commibtes described in
paragraph (@) shall be entitled for each
month during the pericd specified in
paragraph (a) to 8 percent (or such less~
Br o a5 may be de by
the Committee on House Administra-
tion) of the total annualized amount
made available under expense resolu-
tions for such comumittee in the pre-
ceclin‘r session of Congress.

under this h

by the C on House Ad
tration.

{3) This clause shall be effective only
insofar as it is not inconsistent with a.

¢A) the per dlem set forth in appit-
cabie Federal Jaw: or

{B) the actusl unrelmbursed ex-

o for transpor-

for the cost g

y the Ci
on House Administration and adopted
by the House after the adoption of
these rules.

Travel

8, (a} Local curvencies owned by the
United States shall be made available
to the committes and its employees en-
gaged in carrying out their official du-
ties outside the United Siates or its
territories or possessions. Appropriated
funds, {ncluding those authorized undoff
this clause and clanses 6 and 8, may g
be expended for the purpose of de:
ing expenses of members of a
mittee or its employees in a
where local currencies are ava
this purpose,
(b) The following cond R

1law,
smpioyee shall be
penses for a day

sha.l} be made on vouchers authorize
by the committee involved. signed Y
the chairman of the committee, exc
a.s provided in paragraph {e), andd¥p-

ministration.
el \Iotwmxsmn({mg any pro
law. rule of the House, or othe
ity, from noon on January 8 i
session of a Congress until tAE election
by the House of the committee con-
cerned in that Congress. payments
under this paragraph shall e made on

voychers signed by
(1) the member of the committee
who served as chairman of the com~
mittes at the expiration of the pre-

ceding Congress; or
) if the chalrman is not 8. Mem-

man of the commiltee an it.emiz
report showing the dates each coun:
try was visited, the amount of per
diem furnished. the cost of transpar-
tation furnished, and funds expended
for any other officlal purpose and
shall summarize in these categorie

8. {a)xi) Subject to subparagraph (2
and paragraph (f). gach standing com-
mittee may appoint, by majority vote,
not more than 30 professional staff
members to be compensated from the
funds provided for the appointment of
committee staff by nrimary and adédi-
tional expense resolutions. Each pro-
fessional staff member appointed under
this subparagraph shall be assigned to
the chairman and the ranking minority
member of the committee, as the com-
mittee considers advisable.

(2) Subject to paragraph (f) whenever
& majority of the minority party mem-
bers of a standing commitice (other
than the Committee on Standards of
Ofiicial Conduct or the Permanent Se-
lect Committee on Intelligence) so re-
guest, not more than 1% perscns {or

third of the total pi 1 com-
mittee staff appomr,ed under this
clause, whichever is fewer) may be se-
lected. by majority vote of the minor-
ity party members, far appointment by
the committee as professional staff
members under subparagraph (1). The
committee shall appoint persons s0 se-
lected whose character and qualifica~
tions are acceptable to a majority of
the committee. If the committee deter-
(rines that the character and qualifica-
Wens of a person so selected are unac-
able. 2 majority of the minority
members may select another par-

the total foreign currencies or appro-
priated funds expended. Each report
shall be filed with the chairman of
the committes not later than 60 days
following the completion of travel for
use in complying with reporting re-
quirements in applicable Federal law
and shall be open for public inspec-
tion.
{2)1) In carrying out the activities of
& commitiee ousside the United Sta.tes
in a country where local

b
to thegrofessional staff until such ap-
pointm&gt is made Each prafessione,!
staff me:

(b}1} The pr pseional staff members
of each standing Nommittee—

(A} may not engage {n any work

other than committes business dur-

ber, Delegate. or

sioner in the present Gongress. then
the ranking member of the com-
mittee as it was constituted ‘at the
expiration of the preceding Congress
who is a member of the majority
party in the present Congress.

of a

unay & member or employes of
a committee may not receive reim-
bursement for expenses (other than for
transportation) in excess of the max-
imum per diem set forth in applicable
Federal law.

@ A member or smployee shall be

r his b2

ing working hours; and
{B) may not be assigned a duty
other than one pertaining to com-
mittee business.
{2} Subparagraph (1) does not apply
to staff designated by a committee as
“associate™ or “shared™ staff who are

{1y The

to incur expenses under this paragraph

or a day.
ab the lesser nr~

not paid exn)usxve!y by the commitiee,
hat the gertifies
that the eompensat.ian paid by the
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committee for any such staff is com-
mensurate with the work performed for
the committee in accordance with
clause 8§ of rule XXIV,

(3) The use of any “associate” or
~shared” staff by a committee shall be
subject to the review of. and to any
terms, conditions, or limitations estab-
lished by, the Committee on House Ad-
ministration in connection with the re-
porting of any primary or additional
expense resolution.

(4) This paragraph does not apply to

ing committee shall be €
at a single gross per annui

in effect from time to time under M
cable provisions of law.
(d) Subject to appropriations hereb!
authorized, the Committee on Appro-
priations may appoint by majority
vote such stafi as it determines to be
necessary (in addition to the clerk of
the committee and assistants for the
minority). The staff appointed under
this paragraph, other than minority as-
sistants, shall possess such qualifica-
tions as the committee may prescribe.
{e) A committee may not appoint to
its staff an expert or other personnel
detailed or assigned from a department
or agency of the Government except
with the written permission of the
Committee on House Administration.
(f) If a request for the appointment of
a minority professional staff member
under paragraph (aj-is made when no
vacancy exists for such an appoint-
ment, the committee nevertheless may
appoint under paragraph (a) a person
selected by the minority and accept-
able to the committee. A person so ap-
pointed shall serve as an additional
member of the professional staff of the
committee until such a vacancy eccurs
(other than a vacancy in the position
of head of the professional staff, by
whatever title designated), at which
time that person is
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under paragraph (a) by the minority
party members of that committee if 10
or more professional staff members
provided for in paragraph (a)(1) who are
satisfactory to a majority of the mi-
nority party members are otherwise as-
signed to assist the minority party,
members.

(i) Notwithstanding paragraph (a.)(

the majority or minorxty party,

affirmative vote of a majority

members of the majority party

majority of the members of

ity party.

Select and joint committees
10. (a) Membership on

gf membership in
conference of
Pelegate, or Resi-
concerned was 2

Delegate, or Resi-
cease to be a mem-

Member, Delely
missioner shalg3
be a membegf

is automatically vacated
r this paragraph.

) Each select or joint committes,
ofher than a conference committee.
all comply with clause 2(a) of rule XI
finless specifically exempted by law.

' Permanent Select Commitiee o

I !

curs on the professional staff
seven or more persons have been
pointed who are eligible to fill ¢
cancy. a majority of the

of those persons shall fill the

{g) Bach staff member appo,
suant.to a reqlest by min
members under paragraph (

ant to an expense resolution described
in paragraph (a} of clause 6, shall be ac-
corded equitable treatment with re-
spect to the fixing of the rate of pay,
the assignment of work facilities, and
the accessibility of committee records.

(h) Paragraph (a) may not be con-
strued to authorize the appointment of

11. (aXl) There is established a Per-
manent Select Committee on Intel-
ligence . (hereafter in this clause re-
ferred to as the select committee ).
The select committee shall be com-

/
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not be counted for purposes of deter-
mining a quorum thereof,

(3) The Speaker and Minority Leader
each may designate a member of his
leadership staff to assist him in his ca~
pacity as ex officio member, with the
same access to committee meetings,
hearings, briefings, and materials as
employees of the select committee and
subject to the same security clearance
and confidentiality requirements as
employees of the select committee
under this clause.

(4)(A) Bxcept as permitted by sub-
gdivision (B), a Member, Delegate, or
Resident Commissioner, other than the
Speaker or the Minority Leader, may
not serve as a member of the select
committee during more than four Con-
gresses in a period of six successive
Congresses (disregarding for this pur-
pose any service for less than a full ses-
sion in a Congréss).

(B) A member of the select com-
mittee who served as gither the chair-
man or the ranking minority member
of the select committee in the imme-
diately previous Congress and who did
not serve in that respective capacity in
an earlier Congress may serve as either
the chairman or the ranking minority
member of the select committee during
one additional Congress.

{o)(1y There shall be referred to the

select proposed legisiation
messages, -petitions, memorials. and
other matters relating to the fol-
lowing:

{A) The Central Intelligence Agen-
cy, the Director of Central Intel-
ligence, and the National Foreign In-
telligence Program as defined in sec-
tion 3(6) of the National Security Act
of 1947,

(B) Intelligence and intelligence-re-

t. tnchiding the tactical intel-
ig8gee and intelligence-related ac-

m the exteno that the

1721103 re-
lates to a funcnon or activity invelv-
ing intelligence or inteliigence-
lated activities.

posed of not more than 16 3
Delegates, or the Resident Commis-
sioner, of whom not more than nine
may be from the same party. The se-
lect committee shall include at least
one Member; Delegate. or the Resident
Commissioner from each of the fol-
lowing compiittees:

(A) the Committee on Appropria-

tions;
(B) the Committee on Armed Ser

vices;

(C) the Committee on International
Relations; and

(D) the Committee on the Judiei-

.
(2) The Speaker and the Minority
Leader shall be ex officio members of

additional pr 1 staff
of a committee pursuant to a request

the select but shall have no
vote in the select committee and may

(D) Auth for appropria-
tions, both direct and indirect, for
the following:

() The Central Intelligence Agen-
¢y, the Director of Central Intel-
ligence, and the National Foreign
Intelligence Program as defined in
section 3(6) of the National Secu-
rity Act of 1947,

(i) Intelligence and intelligence-
related activities of all other de-
partments and agencies of the Gov-
ernmenr. including the tactical in-

4 intell Jated

a
activities of the Department of De-
fense.

(ili) A department, agency, sub-
division, or program that is a suc-
cessor tO0 an agency or program
named or referred to in (i) or.(ii).
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2y Proposed legislation initially re-
ported by the select committes (other
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or at such time as the Commitiee on
the Budaeh may reguess, the select

than isions solely i mat-
ters specified in subparagraph (1)(A) or
subparagraph (1XD)(i) containing any
matter otherwise within the jurisdic-

shall submit to the Com-
mittee on the Budget the views and es-
timates described in section 301(4) of
the Cangressicnal Budget Act of 1874

tion of & shall be
x‘efex'red by the ‘ipeaker to that stand—

im\nally reporied bv another com-
mittee that contains matter within the
jurigdiction of the select committee
shall be referred by the Speaker to the
select committee if gequested by the

regarding matiers within the jurisdic-
tion of the select committee.

{d)(}) Except as specified in subpera;
graph (2), clauses &a), (b), and (©)
9a), (b), and (c) of this rule,
clauges 1, 2, and 4 of rule XI shall
to the select committee to the
not inconsistent with this clausgh

€2) N ing the r

{4} Nothing in this clause shall
construed as amending, Hmiting,
otherwise changing the authority of X
standing committee to obtain full and
prompt access to the product of the in-
telligence and intelligence-related ac-
tivities of a department or agency of
the Government relevant to a matter
otherwise within the jurisdictiom of
that committee.

{¢i1) For purposes of accountability
to the House, the select committee
shall make regular and periodic reports
o the House on the nature and extent
of the intellizence and intelligence-re-
lated activities of the various depart-
menis and agencies of the United
States. The select committze shall
promptly call to the attention of the
House, or to any other appropriate

committes, a matter requiring the at-§f

tention of the House or another col
mitiee, In making such report, the s
lect committee shall proceed in a mg
ner consistent with paragraph (g
plotect. national security.

retary of Defens, f
Stafe, and the Director of r,h

Bureau of Invesyigation. Sud
shall review the tntelligence,

United States or its interdsts. An un-
classified version of each report may be
made available to the public at the dis-
cretion of the select Noth-

of the first sentence of clausy
rule ¥XI, in the presence of
of members required undey
the select committee for
taking testimony or
dence, the select com

clayy ’fcrmation by the select

R of his employment or
ement with the se-
d

{A} the select commilfes shall

meet $0 vote on the matter within
five days after a member of the select
committee requests a vote; and
(B) a member of the select com-
ee may not make such a disclo-
ure before a vote by the select com-
mittes on the matter, or after a vole
by the select committee on the mat-
ter except in accordance with this
paragraph,
(2XA) In 2 case in which the select
committes votes to disclosé publicly
any nformation that hias been classi-
fied under established security proge-
dures, that has been submitted to it by
the executive branch, and that the ex-
ecutive hranch requests be kept secret,
the select committee shall notify the
President of such vote.

(B) The select committes may dis-
close publicly such information after
the expiration of a Yive-day period fol-
lowing the day on which notice of the
vote to disclose is transmitted to the
President unless, before the expiration
of the five-day period, the President.
personally in writing, notiffes the se-
lect committee thas he obgects to the

of such i pro-
vides his reasons therefor, and certifies
that the threat to the national interest
of the United States posed by the dis-
closure is of such gravity that it out-
weighs any public interest in the dis-
ciosure,

{C} I the President, personaily in
writing, notifies the select committee
of his ohjections to the disclosure of in-
formation as provided in subdivision
{B), the select committee may, by ma-~
Jority vote, refer the question of the

e of such 1 with a

be given access by the s2iR
mittse.
() 'The select commictee shall fgna-

late and carry out such rules and Myg- -

cedures 2s it considers necessaty
prevent the disclosure, without the
consent of each person concerned. of
information in the possession of the se-
lect. committee that unduly infringes
on the privacy or that viclates the con-
stitutional rights of such person. Noth-
ing herein shall be construed to pre-
;ex;b the select committee from pub-
tely

recomimendation thereon, to the House.
The select committee may not publicly
disclose such information without
leave of the Housg.

(D) Whenever the select committes
votes to refer the question of disclosure
of any information to the House under
subdivision (C), the chairman shall, not
later than the first day-on which the
House i in session following the day
on which the vote occurs, report the
matter to the House for its consider-
I0TL.

3 If the chairman of the select com-
miRge does not offer in the House a

eported under subdivision (D)
calendar days on which the
n session a!‘ter the rec-

within
House iy

ing herein shall be construed as requir-
ing the public disclosure in such re-
ports of the names of persons

in 2 case in which it determines that
national interest in the dxsclosure of

arly out-

i intelligence or intelligence-related
activities for the United States or the
divulzing of intelligence methods em-
ployed or the sources of information on
which the reporty are based or the
amount of funds authorized to be ap-
proyriated for inteiligence apd intel-
ligence-related activities.

(3) Within six weeks after the Presi-
dent. submits a budget under section
1108(a) of title 31, United States Code,

weighs any int‘ringemsnc on the pri-
vacy of & person.
()1} The select, committee may dis-
close publicly any information in its
after a deter by the
select committee that the public inver-
est would be served by such disclosure.
With respect to the disclosure of infor-
mation for which this paragraph re-
quires  action by the  select
commtitieg—

T3 is repol then suc!x a motion
shall be privi%ged when offered hy &
Member, Delegate, or Resident Com-
missioner. In either case such 2 motion
shall be decided without debate or in~
tervening motion except one that the
House adjourn.

{F) Upon adoption by the House of a
motien t0 resolve into closed session as
described in subdivision (B), the Speak-
er may declare a recess subject to the
call of the Chair. At the expiration of
the  recess, the pending question, in
closed session. shall be, ““Shall
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House approve the recommend&non of
the select committee?”
G} Debate on the quesuan deseribed
in spbdivision ¢F} shall be Himited to
- wwo hours equally divided and con-
trolled by the chafrman and ranking
minority - member. of the select com-
mittee. After such debate the previous
question shall be considered as ordered
on the yuestion of approving the rac-
ommendation without Jtervening mo-~

divalging the Information W

considered as recommitted to
leet . committee for farther
ommendation.

(3% A) Information in the

jated activities of a department or
agency of the United States that has
been olassified under established secu-
ity procedures, and that the select
commities has determined should not
be disclosed ander subparagraph (1) or
3. may net be made available to any
person by a Member, Delegate. Resi-
dent Commissioner, officer, or em-
ployee of the Hounse except as provided
in subdivision (8).

(B} The setect committee shall. under
such regulations as it may prescribe,
make information described in subdivi-
sien (A} available w a committee or a
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sure by 2 Member, Delegate, Resident

officer, or of
the House, it shall report its Gndings
to. the Fouse-and recommend appro-
priate action. Reoommendations may
inctude censure, removal from com-
mitter membership, or-expuision from
the House, in the case of a Member, or
removal from office or employment or
punishment for contempt, in the case
of an officer or employes.

{h) The select commitice may permit
a personal representative of vhe Presi
dent, designated by the President j
serve as 2 liaison to the select ogff-
mittee, to attend any ¢losed meetiy
the select committes.

Member,
missioner, and pernib # Momber,. Dele~
gate. or Resident Commissioner te at-
tend a bearing of the select committee
that is closed to. the public. Whenever
the select committee makes such infor-
mation available, it shail keep a writ~
ten record showing, in the case of par-
ticular .information, which committes
or whith Membuer, Delegate, or Resi-
dent Commissioner received the infor-
mation, A Member. Delegate, or Resi-
dent Commissioner who, and & com-
mittee  that. receives iy formatio:
under this subdivision ray not disclo:
the information except in a closed s
sion of the House. ’

A Member, Delegate, Resident Comlimis-
sloner, officer, or employee of the
House in violatton of subparagraph (8}
and regort to the House concerning any

- intel
of the D

intel-
> Fisk-

ng all activities of the Intelld
-Divistan.
(JX1) In this clause the term “int
ligence and intelligenee-related activ]
ties” includes—
(A} the collection, analysis. produc-
tion, dissemination, or use of infor.
mation that relates te a foreiun
country, or a government. pofitical
group, party, military force. move-
ment, or other in a fore

15

tories and possessions, or nationals
-of the United States abroad whose
political and related activities pose,
or may be considered by a depart-
ment, agency. buress, effice, divi-
sion, instrumentality, or employes of
the United States to pose, a threat to
the internal security -of the United

XE) covert or cladestine activities
directed against persons described in
subdivision (D).

{2} In this clause the term “depart-
ment or agency" includes any ergani-
zation, commities, council, sstxblish-
ment, or office within the Federal Gov-
ernment.

(3) For purposes of this clause, rof-
erence to a department, agency, bu-
reau, or subdivision shall include a ref-
erence Lo any swccessor department,
agency, bureau, or subdivision to the
extent thal a Sucoessor engages'in in-

a1 or i 1 Jated ac-
tivities mow conducted by the depart-
ment, agency, bursaw, or subdivision
referred to in this clause.

(k) Clause 12(a) of rale XXII does not
Apply to meetings of a conference som-
mittee Tespecting legislation f{or any
part thereof) reported by the Perma-
nent Select Committee on Intelligence.
RULEZXI

PROCEDURES OF COMMITTEES AND
UNFINISHED BUSINESS
in geperal

L @¥1%A) Except as provided in sub-
division (B). the Rules of the House are
the rules of 165 committees and sub-
commitiees so far as applicable.

181 A motion to recess from day to
day. and & motion to dispense with the
first, reading (in.full) of 2 bil} or resolu-
tion. if printeé copies are avallable,
wach shall be privileged in committees
and subcommittees and shall be de-
ciled without debate.

12) Each subcoramittes is a part of its
vommities and is subject to the au-
thority and direction of that com-
mittes and to it rules, so far as appli-

Ble.

3(1) Bach coremittee may conduct
ny time such investigations and
studies as it considers necessary or ap-
propriate in the exercise of its respon-

£lgn country, and that relates to the
defense, foreign policy, national se-
curity, or related policies of the
United States and other activity in
support of the collection, analysis.

auewanon that it finds to be subst:
Tnted.

(5) Urpon the request of a person who
is subject to an mvesm,at,ion descrived
e O an

Smndards of Ofﬁcial Condur:c shall re-
lease to such person at the vonclusion
of its -investization & summary of its
investigation, together with its find-
ings. I, at the conclusion of its inves-
tigation, the Committee on Standards
of Offieial Conduct determines that
there has been a significant breach of
confidentiality or unauthorized disclo-

s or use of
such information;

(B} activities -taken to counter

. similar activitids 'directed against
“the United States;

(C). covert, or

under rule X, Subject to the
of expense } as re-
quired by clause § of rule X, each com-
mittee may Incur expenses, including
travel expenses, in conmection with
such investigations and studies,

(2} A proposed investigative or over-
sight repart shall be considerad a8 read
in committee if it hias been available to
the members for at least 24 hours {ex-
cmdm., Baturdays, Sundays, or legal

affecting the relations of the Unined
States with a foreign governmens,
political group. party, military force,
movement, or other association;

(D) the collection, analysis, produc-
tion, dissemination, or use of infor-
matior about persons

except when the House Is in
session on such a Sayl

3 & report of an investigation or
study conducted jointly by more than
one commitiee may be filed jointly,
provided that each of the committess
complies mdependenhly with all e

within the United Sf.abes, its teri~

and fiing of

PP

the report.
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HOUSE OF REPRESENTATIVES

House approve the recommendation of
the sslect commitiee?”,

{6 Debate on the guestion deseribed
in subdivision (F) shall be limited to
two hours egually divided and con-
trolled by the chairman and ranking
minority member of the select com-
mittee. After such debate the previous
question shall be considered as ordered
on the question of dpproving the rec-

without intervening mo-
tlon excent one motion that the House
adjourn. The House shall vote on the
question in open session but without
divulging the information with respect
to which the vote is taken. If the rec-
ommendation of the select coramittee
is not approved, then the auestion is
considered as recormmitted to the se-
Jest committee for further rec-
ommendasion.

(3% &) Information in the possession
©of the select commitiee relating to the
lawfnl intelligence or intelligence-re-
lated activities of a department or
agency of the United States that has
tzen classified under established secu-
rity procedures, and that the select
committes has determined should nob
be disclosed under subparagraph (1) or
{2). may not be made available to any
person by a Member, Delezate, Resi-
dent Commissioner, officer, or em-
pieyee of the House except as provided
in subdivision (B).

{B) The select camunittee shall, under
such regulations as it may prescrive,
make information described in subdivi-
ston (A) available to & committes or a
Member, Delegate, or Resident Com-

63

sure by a Member, Delegate, Resident
ol . offiger, or yee of
the House, it shall report its findings
Yo the House and recommend appro-
priate action, Recommendations may
include censure, removal from com-
mittee membership, or expulsion from
the House, in the case of a Member, or
removal from office or employment or
punishment for contempt, in the case
of an officer or employee.

{h) The ssledt commitéee may permit
a personal representative of the Presi-
dent, designated by the President to
serve as a liaison to the select com-
mittee, to attend any closed meeting of
¢he select committee,

(1) Subject to the Rules of the House,
funds may not be appropriated for & Ms-
cal year, with the excegtnon of a bill or
joint pria-
tions, or an amendment the“ec:z or a
cenfersnce. report thereen, to, or for
use of, a department or agency of the
United States carry out any of the
following activities, unless the funds
shall previously have been authorized
by a bill or joint resolution passed by
the House during the same or preceding
fiscal year to carvy oub such activity
for such fiscal year:

{1} The activities of the Central In~
telligence Agency and the Dirvector of
Central Intelligence.

(2) The activities of the Defense In-
telligence Agency.

(3} The activities of the National
Security Agency.

4) The intelligence and intel-
ligence-related activities of other

missioner, and permit a Dele-
gate. or Resident Conmumissioner to at-
tend a hearing of the select committes
that is closed to the public. Whenever
the select committee makes such infor-
mation available. it shall keep a writ-
ten record showing, in the case of par-
ticular information. which committee
or which Member, Delegate, or Resi-
dent Comuuissioner received the infor-
masion. & Member, Delegate, or Resi-
dent Commissioner who, and a com-
mittee that. recelves intormation
under this subdivision may not disclose
the information except In a closed ses-
sion of the House.

(4) The Committes on Standards of
Official Conduch shall investigate any

of i

or intellis -relats 2 by
a Member, Delegate, Residenn Commis-
sioner, officer, or employee of the
House in violation of subparagraph (3)
and report to the House concerning any
allsgation that it finds te be substan-
tiated.

€8} Upen the request of 2 person who

and subdivisions of the De-
partment of Defense,

{6) The inteliigence and intel-
ligence-related activities of thie -
partment of State,

(6) The intelligence and intel-
ligence-related activities of the Fed-
eral Bureau of Investigation. includ-
ing all activities of the Intellimence
Division,

(X1} In this clause the term “intel-
]igence and intelligence-related activi-
ties™ inclades—

(A) the collection, analysis. producs
tion, dissemination, or use of infor-
mation that relates to a foreiwn
country, or & government. pelitical
group, party, mxl)bary fmce move-
meng, in a for-

15

tories and possessions, or nationals

of the United States abroad whose

political and related activities pose,
or may be considered by = depart-

ment, agemcy, bureau, office, divi-

sion, instrumentality, or employee of

the United States to pose, a threat to
the internal security of the United

States; and

{E) covert or clandestine activities
dirscted against persons described in

subdivision (D).

{2y In this clause the term “depari-
ment or ageney” includes any organi-
zatior, committee, council. establish-
ment, or office vmhm the Federal Gov-
ernment.

(3) For purposes of this clause, ref
erence to g department, agency, bu-
Tsau, or subdivision shall include a ref-
erenve to any successol department,
agency, bureau, or subdivision to the
extent that a successer engages in in-
telligence or intelligence-related ac-
tivities now conducted hy the depart-
ment, agency, bursau, or subdivision
referred to in this clause.

(k) Clauée 12a) of rule XXII does not
apply to meetings of a confersnce com-
mittee respecting legislaticn (or any
rart thereof) reported by the Perma-
nent Select Comumitiee on Inteligence.

RULE XI
o

PROCEDURES OF COMMITTEES AND
UNFINISHED BUSINESS
In gemeral

1 (a}1¥A) Except as provided in sub-
division (B}, the Rules of the House are
the tules of fts committees and sab-

50 far as

(B) A motion to recess from day to
day. end a motion to dispense with the
first reading ¢in full) of a bill or resolu-
tion. i€ printed copies are available.
each shall be privileged in committees
and subcommittees and shall be de-
cided without debate.

123 Each subcommittes is a part of its
committee and is subject to the an-
thority and direction of that com-
mittes and to its rules, so far ag appli-
cable.

(byul) Each committee may conduct
at any time such investigations and
studies as it considers necessary or ap-
propriate in the exercise of its respan-

eign country, and thal relates 1o ihe
defense, foreign policy, naticnal se-
curity, or related policies of the
United States and other activity in
support of the collection. analysis.
producticn, dissemination, or use of
such information;

B activities taken to counter

xs subisct to an ribed

Sumda.rds of Omcia! Ccnducb shall re-
lzase to such person at the concinsion
of its investigation a summary of its
investigation, together with its find-
ings. If, at the conclusion of its inves-
tigation, the Committee on Standards
of Official Conduct determines that
there has been a. sxgmfuant breach of

1t zed disclo-

similar 4 against
the United States;

{C) covert or clandestine activities
affecting the relations of the United
States wilk a foreign government,
political group, party, mxlitary foree,

fes under rule X. Subject to the

of expense T as re-

quired by clause 8 of rule X, each com-~

mittee may incur expenses, including

travel expenses, in connectign with
such investigations and studies.

{2} A proposed investigative or over-
stght report shall be considered as read
in committee if it has been available to
the members for at least 24 hours {ex-
cloding Sadurdays, Sundays, or legal
holidays except when the Heuse is in
session on such a day).

(3) A report of an investigation or
study conducted jointly by more than

. OF opher
(D) the collection, analysis, produe-
tien, dissemination, or nse of infor-
mation about activitles of persons
within the United States, its terri-

ane may be filed jointly,
provided that each of the commitices
complies independently with all re-
guirements for approval and filing of
the repors.
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from the Committee, the Chairman or
his designee shall report the same to
the House of Representatives and
shall take all steps necessary to se-
cure its passage without any addi-
tional authority needing to be set
forth in the motion to report each in-
dividual measure, In appropriate
cases, the authority set forth in this
rule shall extend to moving in accord-
ance with the Rules of the House of
Representatives that the House be re-
solved into the Committee of the
Whole House on the State of the
Union for the consideration of the
measure; and to moving in accordance
with the Rules of the House of Rep-
resentatives for the disposition of a
Senate measure that is substantially
the same as the House measure as re-
ported.

(b) Filing—A report on a measure
which has been appreved by the Com-
mittee shall be filed within seven cal-
endar days (exclusive of days on
which the House of Representatives is
not in session) after the day on which
there has been filed with the Commit-
tee Clerk a written request, signed by
a majority of the Members of the
Commiittee, for the reporting of that
measure. Upon the filing with the
Committee Clerk of this request, the
Clerk shall transmit immediately to
the Chairman notice of the filing of
that request.

(¢) Supplemental, Additional or Mi-
nority Views.—Any Member may, if
notice is given at the time a bill or
resolution is approved by the Commit-
tee, file supplemental, additional, or
minority views. These views must be
in writing and signed by each Mem-
ber joining therein and be filed with
the Committee Clerk not less than
two. additional calendar days (exclud-
ing Saturdays, Sundays and legal
holidays except when the House is in
session on those days) of the time the
bill or resolution is approved by the

8
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Committee, This paragraph shall not
preclude the filing of any supple-
mental report on any bill or resolution
that may be required for the correc-
tion of any technical error in a pre-
vious report made by the Commities
on that bill or resolution.

{d) Review by Members.—Each
Member of the Committee shall be
given an opportunity to review each
proposed Committee report before it
is filed with the Clerk of the House of
Representatives. Nothing in  this
paragraph extends the time allowed
for filing supplemental, additional or
minority views under paragraph (c).

(e} Disclaimer—All C i or
Subcormnmittee reports printed pursu-
ant to legislative study or investiga-
tion and not approved by a majority
vote of the Committee or Subcommit-
tee, as appropriate, shall contain the
following disclaimer on the cover of
the report:

“This report has not been offi-
cially adopted by the {Committee on
Resources] {Subcommittee} and may
not therefore necessarily reflect the
views of its Members.”.

1 Establishment of Sub-
committees; Full Committee Ju-
risdiction; Bill Referrals.—{a) Sub-
committees.—There shall be five
standing Subcommittees of the Com-
mittee, with the following jurisdiction
and responsibilities:

Subcommittee on National Parks and
Public Lands

(1) Measures and matters related to
the National Park System and its
units, including Federal reserve water
rights.

(2) The National Wilderness Preser-
vation System, except for wilderness
created from forest reserves from the
public domain, and wilderness in
Alaska.

(3) Wild and Scenic Rivers System,
National Trails System, national her-

]



itage areas and other national units
established for protection, conserva.
tion, preservation or recreational de-
velopment administered by the See-
retary of the Interior, other than
coastal barriers.

(4) Military parks and battlefields,
national cemeteries administered by
the Secretary of the Interior, parks in
and within the vicinity of the District
of Columbia and the erection of monu-
ments to the memory of individuals,

(5) Federal outdoor recreation
plans, programs and administration
including the Land and Water Con-
servation Fund, except those in public
forests.

(6) Plans and programs concerning
non-Federal outdoor recreation and
land use, including related plans and
programs authorized by the Land and
Water Conservation Fund Act of 1965
and the Ouidoor Recreation Act of
1963, except those in public forests.

(7) Preservation of prehistoric ruins
and objects of interest on the public
domain and other historic preserva-
tion programs and activities, includ-
ing national monuments, historic sites
and programs for international co-
operation in the field of historic pres-
ervation.

(8) Matters concerning the following
agencies and programs: Urban Parks
and Recreation Recovery Program,
Historic American Buildings Survey,
Historic American Engineering
Record, and U.S. Holocaust Memorial,

(9} Except for public lands in Alas-
ka, public lands generally, including
measures or matters relating to entry,
easements, withdrawals, grazing and
Federal reserved water rights.

(10} Forfeiture of land grants and
alien ownership, including alien own-
ership of mineral lands,

(11) General and continuing over-
sight and investigative authority over
activities, policies and programs with-

10
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in the jurisdiction of the Subcommit-
tee.

Subcommittee on Forests and Forest
ealt

(1) Except in Alaska, forest reserva-
tions, including management thereof,
created from the public domain. -

(2) Except for forest lands in Alas-
ka, public forest lands generally, in-
cluding measures or matters related
to entry, easements, withdrawals and
grazing.

(8) Except in Alaska, Federal re- .
served water rights on forest reserves.

(4) Wild and Scenic Rivers System,
National Trails System, national her-
itage areas and other national units
established for- protection, conserva-
tion, preservation or recreational de-
velopment administered by the Sec-
retary of Agriculture.

(5) Federal and non-Federal outdeor
recreation plans, programs and ad-
ministration in public forests.

(6) General and continuing over-
sight and investigative authority over
activities, policies and programs with-
in the jurisdiction of the Subcommit-
tee.

Subcommittee on Fisheries
Conservation, Wildlife and Oceans

(1) Fisheries management and fish-
eries research generally, including the
management of all commercidl and
recreational fisheries, the Magnuson-
Stevens Fishery Conservation and
Management Act, interjurisdictional
fisheries, international  fisheries
agreements, aquaculture, seafcod
safety and fisheries promotion.

(2) Wildlife resources, including re-
search, restoration, refuges and con-
servation.

(3) All matters pertaining to the
protection of coastal and marine envi-
ronments, including estuarine protec-

tion.
(4) Coastal barriers.

11



(6) Oceanography.

(6) Ocean engineering, including
materials, technology and systems.

(7) Coastal zone management.

(8) Marine sanctuaries.

(9) UN. Convention on the Law of
the Sea.

(10) Sea Grant programs and ma-
rine extension services.

(11) General and continuing over-
sight and investigative authority over
activities, policies and programs with-
in the jurisdiction of the ‘Subcommit-
tee.

Subcommittee on Water and Power

(1) Generation and marketing of
electric power from Federal water
projects by Federally chartered or
Federal regional power marketing au-
thorities.

(2) All measures and matters con-
cerning water resources planning con-
ducted pursuant to the Water Re-
sources Planning Act, water resource
research and development programs
and saline water research and devel-
opment,

(8) Compacts relating to the use

and apportionment of interstate wa- -

ters, water rights and major
interbasin water or power movement
programs.

(4) All measures and matters per-
taining to irrigation and reclamation
projects and other water resources de-
velopment programs, including poli-
cies and procedures.

(5) General and continuing over-
sight and investigative authority over
activities, policies and programs with-
in the jurisdiction of the Subcommit-
tee.

Subcommittee on Energy and
Mineral Resources

(1) All measures and matters con-
cerning the U.S. Geological Survey,
except for the activities and programs

12
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of the Water Resources Division or its
SUCCeSSOr.

(2) All measures and matters affect-
ing geothermal resources.

(3) Conservation of United States
uranium supply.

(4) Mining interests generally, in-
cluding all matters invelving mining
regulation and enforcement, including
the reclamation of mined lands, the
environmental effects of mining, and
the management of mineral receipts,
mineral land laws and claims, leng- "’
range mineral programs and deep
seabed mining,

(5) Mining schools, experimental
stations and long-range mineral pro-
grams.

(6) Mineral resources on public
lands.

(7) Conservation and developrnent
of oil and gas resources of the Outer
Continental Shelf.

(8) Petroleum conservation on the
public lands and conservation of the
radium supply in the United States.

(9) General and continuing over-
sight and investigative authority over
activities, policies and programs with-
in the jurisdiction of the Sub it
tee.

(b) Full Committee.—The Full Com-
mittee shall have the following juris-
diction and responsibilities:

(1) Measures and matters con-
cerning the transportation of natu- .
ral gas from or within Alaska and
disposition of oil transported by the
trans-Alaska oil pipeline.

(2) Measures and matters relat-
ing to Alaska public lands, includ-
ing forestry and forest management
issues, and Federal reserved water
rights.

(8) Environmental and habitat
measures and matters of general
applicability.

(4) Measures relating to the wel-
fare of Native Americans, including
management of Indian lands in

13




general and special measures relat-

ing to claims which are paid out of

Indian funds.

(5) All matters regarding the re-
lations of the United States with
Native Americans and Native
American tribes, including special
oversight functions under clause
3(h) of Rule X of the Rules of the
House of Representatives.

(6) All matters regarding Native
Alaskans and Native Hawalians.

(7) All matters related to the Fed-
eral trust responsibility to Native
Americans and the sovereignty of
Native Americans.

(8) All matters regarding insular
areas of the United States.

(%)' All r?}leasull;es or matters re-
garding e reely  Associ
States and Antarctica.y jated

(10} Cooperative efforts to encour-
age, enhance and improve inter-
national programs for the protec-
tion of the environment and the
conservation of natural resources
within the jurisdictien of the Com-
A

( measures and matters re-
tained by the Full Committee under
Committee rule 6(e).

. (12) General and continuing over-
sight and _investigative authority
over activities, policies and pro-
grams within the jurisdiction of the
Committee under House Rule X.

{(c) Ex-officio Members.—The Chair-
man and Ranking Minority Member
of thAe Committee may serve as ex-
officio, Members of each standing
Subcommittee to which the Chairman
or the Ranking Minority Member
have mnot been assigned. Ex-officio
Members shall have the right to fully
participate in Subcommittee activities
but may not vote and may not be
counted in establishing a quorum.

Powers and Duties of Sub-

committees—FEach Subcommittee is
authorized to meet, hold hearings, re-

14
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ceive evidence and report to the Com-
mittee on all matters within its juris-
diction. Each Subcommittee shall re-
view and study, on a continuing basis,
the application, administration, exe-
cution and effectiveness of those stat-
utes, or parts of statutes, the subject
matter of which is within that Sub-
comnmittee’s jurisdiction; and the orga-
nization, operation, and regulations of
any Federal agency or entity having
responsibilities in or for the adminis-
tration of such statutes, to determine *
whether these statutes are being im-
plemented and carried out in accord-
ance with the intent of Congress.
Each Subcommittee shall review and
study any conditions or circumstances
indicating the need of enacting new ot
supplemental legislation within the
jurisdiction of the Subcommittee.

(e) Referral to Subcommittees; Re-
call—(1) Except as provided in para-
graph (2) and for those matters with-
in the jurisdiction of the Full Commit-
tee, every legislative measure or other
matter referred to the Committee
shall be referred to the Subcommitiee
of jurisdiction within two weeks of the
date of its referral to the Committee.
If any measure or matter is within or
affects the jurisdiction of one or more
Subcommittees, the Chairman may
refer that measure or matter simulta-
neously to two or more Subcommit-
tees for concurrent consideration or
for consideration in sequence subject
to appropriate time limits, or divide
the matter into two or more parts and
refer each part to a Subcommittee.

(2) The Chairman, with the ap-
proval of a majority of the Majority
Members of the Committee, may refer
a legislative measure or other matter
to a select or special Subcommittee. A
legislative measure or other matter
referred by the Chairman to a Sub-
committee may be recalled from the
Subcommittee for direct consideration
by the Full Committee, or for referral

15
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to another Subcommittee, provided
Members of the .Committee receive
one week written notice of the recall
and a majority of the Members of the
Committee do not object. In addition,
a legislative measure or other matter
referred by the Chairman to a Sub-
committee may be recalled from the
Subcommittee at any time by major-
ity vote of the Committee for direct
consideration by the Full Committee
or for referral to another Subcommit-

tee.

() Consultation.—Each Subcommit-
tee Chairman shall consult with the
Chairman of the Full Committee prior
to setting dates for Subcommittee
meetings with a view towards aveid-
ing whenever possible conflicting
Committee and Subcommittee meet-
ings, /

(g) Vacancy.—A vacancy in the
membership of a Subcommittee shall
not affect the power of the remaining
Members to execute the functions of
the Subcommittee. .
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{4) After an adiournment sine Qe of
the last regular session of 3 Congress,

71

RULES OF THE

sional Record not Jater than 30 days
after the commitise is elected in each
ad

an or oversight report
may be filed with the Clerk at any
time, provided rhat a member who
gives timely notice of intention to file

; stional

. OF
views shall be ensitled to not less than
seven calendar days in which to submit
such views for inciusion in the report.

{¢) Each committee may have printed
and bound such testimony and other
data as may be presented at hearings
held by the ‘committee or its sub-
commitiess. All costs of stenographic
services and transcripts in connection
with a meeting or hearing of a com-
mittee shall be paid from the applica-
ble accounts of the House deseribed in
clause 1(t11) of rule X.

(@11} Each committee shall submis
to the House not later than January 2
of each sdd-numbered year a report on
the activities of that committes under
thiz rule and rule X during the Com-
grese ending at nvon on January 3 of
such year.

21 Such report shall include separate

i summarizing the i 3

and oversight activitiss of that com-
mittee during that Congress.

3) The oversight section of such re-
port shall include a summary of the
oversight plans submitted by the com-
mittes under clause 2AdY.of rule X, a
surmary of the actions taken and rsc-
ommendations made with respect to
each such plan. a summary of any addi-
tional oversight activities undertaken
by that committee, and any rec-
ocruméndations made or actions taken
therson.

(4) After an adiournment sine die of
she last regular session of a Congress.
the chairman of a committee may file
an activities report under subpara-
graph (1) with the (lerk at any time
and without approva! of the com-
mitiee, provided that—

(A} 2 copy of the report has been
available to each member of the com-
mittee for at least seven calendar
days; and

(B} the report includes any supple-
mental. minority. or additional views
submitted by a member of the com-
mittee.

Adeption of written rules

2. (aX1) Each

year.
Regular meeting days

(b) Each standing committes shall
establish regular meeting days for the
conduct of its business, which shall be
not less frequent than monthly. Each
such cominittee shall meet for the von-

i of a biil or pend-
ing before the committes or the trans-
action of other committee business on
all regular meeting days fixed by the
committes unless otherwise provided
by written rule adopted by the com-
mittee.

Additional and specizl meetings

(c)(1) The chairman of each standing
committee may call and gonvene, as he
comsiders necessary. additional and
special meetings of the commitiee for
the consideration of a bill or resciution
pending before the committee or for
the zonduct of other committee busi-
ness. subject to such rules as the com-
mittee may adopt. The committes
shall meet for such purpose under that
eall of the chairman.

{2y Three or more members of a
standing committes may file in the of-
fices of the committee a written re-
quest that the chairman call a special
meeting of the committee. Such re-
guest shall specify the measure of mab-
ter §0 be considered. Immediately upon
the filing of the request. the clerk of
the commitiee shall notify the chair-
man of the filing of the request. If the
chairman does not call the reguested
special meeting within three catendar
days after the filing of the reguest (to
be held within seven calendar days
after Yhe filing of the regquest) a major:
ity of the members of the committee
may file in the offices of the com-
mittee their written notice that a spe~
cial meeting of the committee will be
held. The written natice shall specify
the date and hour of the special meet-
ing and the measure oY matter to be
considered. The committee shall mest
on that date and hour. Immediately
upon the filing of the notice, the clerk
of the conmmittee shall notify all mem-
bers of the committee that such special
mesting will be hald and inform them
©f its dave and hour and the measure or
matier to be considered. Only the

shall. adopt written rules governing its
procadure. Such rojes—

(A} shall be adopted in a mesting
that is open to the pablic unless the
committes, inopen session and with
& quorum Dresent. determines by
record vete that all or part of the

© meeting on that day shall be closed
to the public;

(B} may not be Incensistent with
the Rules of the House or with those
provisions of law having the foree
and effect of Rules of the House: ané

{C) shall in any event incorporate
all of the succeeding provisions of
this clause to the extent applicable.
(%) Fach commitiee shall submit its

rujes for publication in the Congres-

or matter specified in that no-
tice may he considered at that special
meeting.
Temporary absence of chairman

4} A member of the majority party
on each standing commitiee or sub-
committee thergof shall be designated
by the i of the full
as the vice chairman of the committee
or-subommittee, as the case may be,
ang shall preside during the absense of
the chairman from any meeting. ¥ the
3 and vice : of a com-

Commitiee records

teXI}A) Bach committee shall keepa
compiete record of all ¢ommittee ac-
tion which shall include~-

(i) in the case of a meeting or hear-
ing transcript, a substantially ver-
batim account of remarks actually
made during the proceedings, subject
only to technical, grammatical, and
typographical corrections authorized
by the person making the remarks
involved; and

{in & record of the votes on any
question on which a record vote Is de-
manded.

{BXi) Bxcept as provided in subdivi-
sion (BKii) and subject to paragraph
(&)(7), the result of each such record
vote shall be made available by the
committee for inspection by the pubdlic
at reasonable times in its offices. Infor-
mation $0 available for pudblic inspec-
tion shall include a description of the
amendment, motion, order, or other
proposivion, the name of each member
voting for and each member veting
against such amendment. motion,
order, or proposition, and the names of
these memsberzs of the commitiee
present but ot voting.

(i) Ths result of any record vote
taken in executive sessian in the Com~
mittee on Standards of Official Con-~
daect may not be made available for in-
spection by the public without an af
firmative vois of a majority of the
members of the commities.

(2)(A) Bixcept as provided in subdivi-
sion (B, all committee hearings,
records. data, charts, and files shall b
kept separate and distinet from the
congressional office records of the
member serving as its chairman. Sueh
records shall be the property of the
House, and each Member, Delegate, and
the Resident Commissioner shall have
access thereto.

(B} A Member, Delegate, or Resident
Commissioner, other than members of
the Committee on Standards of Official
Tonduct, may not have access to the
records of that committee respecting
the cenduct of a Member, Delegate.
Resident Commissioner, officer, or em-
ployee of the House without the spe-
cific prior permission of that com-
mitise,

i3) Each committee shall ihciude fn
its rules standards for availability of
records of the committee delivered to
the Archivist of the United States
under rule VIL Such standards shall
specify procedures for orders of the
commitite under clause 3(by 3 and
slzase 4} of rule Vil, including a re-
guirement that nonavailability of &
record for & period longer than the pe-
ried otherwise applicable under that
rule shall be approved by vote of the
committee.

{$) Each committee shall make Its

. Mo in

mittee  or subcommiftes are not
present at any meeting of the com-
mittee or subcommittee, the ranking
majority member who is present shall
preside at that meeting,

form to the maximum extent feasible.
Prohibilion against proxy voting

() A vote by 2 member of a com-
mittee or subcommitbes with respect
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to any measure or matter may not be
cast by proxy.
Open meetings and hearings

(g)1) Each meeting for the trans-
action of busxness. mcluding the ma:k-
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committee or subcommittee, for pur-
poses of a particular series of hearings
on a particular article of legislation or
on a particular subject of investiga-
tlon to close its hearings to Members.

and the Commis-

up of leg by m-
mittee or subcommlttee thereof (other
f

sloner by the same procedures spectfied

than the C o
Official Conduct or its subcommitwes)

in this raph for closing hear-
ings to the public.
(D) The or

shall be open to the public,
to radio, television, and still photog-
raphy coverage, except when the com-
mittee or subcommittee, in open ses-
sion and with a majority present, de-
termines by record vote that all or part
of the remainder of the meeting on
that day shall be in executive session
because disclosure of matters to be
considered would endanger national se-
curity, would compromise sensitive law
enforcement information, would tend
to defame, degrade, or incriminate any
person, or otherwise would violate a
law or rule of the House. Persons, other
than members of the committee and
such noncommittee Members, Dele-
gates, Resident Commissioner, congres-
sional staff. or departmental represent-
atives as the committee may author-
ize, may not be present at a business or
markup session that is held in execu-
tive session. This subparagraph does
not apply to open committee hearings,
which are governed by clause 4(a)1) of
rule X or by subparagraph (2).

(2XA) Each hearing conducted by a
committee or subcommittee (other
than the Committee on Standards of
Official Conduct or its subcommittees)
shall be open to the public, including
to radio. television. and still photog-
raphy coverage, except when the com-
mittee or subcommittee. in open ses-
sion and with a majority present, de-
termines by record vote that all or part
of the remainder of that hearing on
that day shall be closed to the public
because disclosure of testimony, evi-
dence, or other matters to be consid-
ered would endanger national security.
would compromise sensitive law en-
forcement information. or would vio-
Jate a law or rule of the House.

(B) Notwithstanding the reguire-
ments of subdivision (A), in the pres-
ence of the number of members re-
quired under the rules of the com-
mittee for the purpose of taking testi-
mony, a majority of those present
may—

(i) agree to close the hearing for
the sole purpose of discussing wheth-
er testimony or evidence to be re-
ceived would endanger national secu-
rity, would compromise sensitive law
enforcement information, or would
violate clause 2(k)5); or

(ii) agree to close the hearing as
provided in clause 2(kX5).

{C) A Member, Delegate, or Resident
Commissioner may not be excluded
from nonparticipatory attendance at a

may vote by the same procedure de-
scribed in this subparagraph to close
cne subseguent day of hearing, except
that the Committee on Appropriations,
the Committee on Armed Services, and
the Permanent Select Committee on
Intelligence, and the subcommittees
thereof, may vote by the same proce-
dure to close up to five additional, con-
secutive days of hearings.

(3) The chairman of each committee
(other than the Committee on Rules)
shall make public announcement of the
date, place, and subject matter of a
committee hearing at least one week
before the commencement of the hear-
ing. If the chairman of the committee,
with the concurrence of the ranking
minority member, determines that
there is good cause to begin a hearing
sooner, or if the committee so deter-
mines by majority vote in the presence
of the number of members required
under the rules of the committee for
the transaction of business, the chair-
man shall make the announcement at
the earliest possible date. An an-
nouncement made under this subpara-
graph shall be published promptly in
the Daily Digest and made available in
electronic form.

(4) Each committee shall, to the
greatest extent practicable, require
witnesses who appear before it to sub-
mit in advance written sta of
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Quorem requirements

(h)X1) A measure or recommendation
may not be reported by a committee
unless a majority of the committee is
actually present.

(2) Each committee may fix the num-
ber of its members to constitute a
quorum for taking testimony and re-
ceiving evidence, which may not be
less than two.

(3) Each commi:tee (other than the

on Appr

Commibzee on the Budget, and the
Committee on Ways and Means) may
fix the number of its members to con-
stitute a quorum for taking any action
other than the reporting of a measure
or recommendation, which may not be
less than one-third of the members.
Limitation on committee sittings

(i) A committee may not sit during a
joint session of the House and Senate
or during a recess when a joint meeting
of the House and Senate is in progress.
Calling and questioning of witnesses

(31} Whenever a hearing is con-
ducted by a committee on a measure or
matter, the minority members cof the
committee shall be entitled. upon re-
quest to the chairman by a majority of
them before the completion of the
hearing, to call witnesses selected by
the minority te testify with respect to
that measure or matter during at least
one day of hearing therson.

(2 A} Subject to subdivisions (B) and
(C). each committee shall apply the
five-minute rule during the ques-
tioning of witnesses in a hearing untfl
such time as each member of the com-
mittee who so desires has had an op-
portunity to question each witness.

(B} A committee may adopt a rule or
motion pemﬂbtmg a specified number

proposed testimany and to limit their
initial presentations to the committee
to brief summaries thereof. in the case
of a witness appearing in a nongovern-
mental capacity. a written statement
of proposed testimony shall include a
curriculum vitae and a e of

of its a witness
for longer than ﬁve minutes. The time
for extended questioning of a witness
under this subdivision shall be equal
for the majority party and the minor-
ity party and may not exceed one hour
in the aggregate.

the amount and source (by agency and
program) of each Federal grant {(or
subgrant thereof) or contract (or sub-
contract thereof) received during the
current fiscal year or either of the two
previous fiscal years by the witness or
by an entity represented by the wit-
ness.

(5)(A) Except as provided in subdivi-
sion (B), a point of order does not lie
with respect to a measure reported by
a committee on the ground that hear-
ings on such measure were not con-
ducted in accordance with this clause.

(B} A point of order on the ground de-
scribed in subdivision (A) may be made
by a member of the committee that re-
ported the measure if such point of
order was timely made and improperly

hearing  of or sub-
committee (other than the Committee
on Standards of Official Conduct or its
subcommittees) unless the House by
majority vote authorizes a particular

of in the
{8) This paragraph does nm: apply to
hearings of the Committee on Appro-
priations under clause 4(a)1) of
rule

CrA may adopt a rule or
motion permitting committee staff for
its majority and minority party mem-
bers to question a witness for equal
specified periods. The time for ex-
tended questioning of a witness under
this subdivision shall be equal for the
majority party and the minority party
and may not exceed one hour in the ag-
gregate.

Investigative hearing procedures

{k)(1) The chairman at an investiga-
tive hearing shali announce in an open-
ing statement the subject of the inves-
tigation.

(2) A copy of the committee rules and
of this clause shall be made available
to each witness.

(3) Witnesses at investigative hear-
ings may be accompanied by their own
counsel for the purpose of advising
them concerning their constitutional
rights.

(4) The chairman may punish
breaches of order and decorum, and of
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professional ethics on the pars of coun-

sel, by censure and exelusion from the
hearings; and the committee may cite
the offender to the House for contermpt.
(5) Whenever it i3 asserted that the
evidence or testimony at an investiga-
tive hearing may tend te defame, de-
grade, or incriminate any person—

{A} notwithstanding paragraph
(g¥2), such testimony or evidence
shall be presented in executive ses-
sion if, in the presence of the number
of members required under t1s rules
of the committes for the purpose of
taking testimony, the commitiee de-
termines by vote of a majority of
those present that such evidence or
testimony may tend to defame, de-
grade, or incriminate any person; and

{B) the committee shall proceed to
recelve such testimony in open ses-
sion only if the comraittes. & major-
ity being present. determines that

i
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any matters referred to it under clause
2 of rule XII, & committes or sub-
committee is aathorized (subject to
subparagraph (3)(A))--

(A} to sit and act ab such es and
places within the United States,
whether the House {5 in session, has
recessed, or has adjournsd, and to
hold such hearings as it considers
necessary: and

(B) to require, by subposna or oth-
erwise, the attendance and testimony
of such witnesses and the production
of such beoks, records, correspond-
enge, memorands, papers, and doou-
ments as i considers necessary.

{2) The chairman of the committee,
or a member designated by the ch
man, may administer oaths to wit~
nesses.

(3XAXD) Except as provided in sub-
division {AMii), & subposna may be au-
thorized and issued by a committes or

such evidence or y wiil not

tend to defame, degrade, or inerimi-

nate any person.
In either case the committee shall af-
ford such person an opportunity volun-
tarily to appear as a witness, and re-
cefve and dispose of requests from such
person to subpoena additional wit-
nesses,

(6) Except as provided in subpara-
graph (8), the chairman shall receive
and the committee shall dispose of re-
quests to subpoena additional wit-
nesses.

(7 BEvidence or testimony taken in
executive session, and proceedings con-
ducted in executive session, may be re-
leased or used in public sessions only
when authorized by the committee, a
majority being present.

3 In the diseretion of the com-
mittee, witnesses may submit brief and
pertinent sworn statements in writing
for inclusion in the record. The com-
mittee is the sole judge of the perti-
nence of testimony and evidence ad-
duced at its hearing.

8} & witness may obtain a transoript
copy of his testimony given at a public
session or, if given at an executive ses-
sion, when authorized by the com-
mittee,

Supplemental, minorisy, or additional
views

) I &b the time of approval of a
measure or matter by 2 committee
(other than the Committee on Rules) a.
member of the committee gives notice
of Intention to file supplemental, mi-
nority, or additional views for inclu-
sion in the report to the House there-
on, that member shall be entitied fo
ot less than two additional calendar
days after the day of such notice (ex-
cluding Saturdays, Sundays. and legal
holidays cxcept when the House is in
session on such a day) to file such
views, in writing and signed by that
member, with the clerk of the com-

istee.

- mis

Pawer to sit and acl; subpoena power
(mi1) For the purpose of carrying

out any of its functions and duties

under this rule and rule X (including

amittee  under  subparagraph
{1}(B) in the conduct of an investiga~
tion ar series of investigations or ac-
tivities oniy when authorized by the
committee or subcommittee, a major-
ity being present. The power to author-
ize and issue subpoenas under subpara-
graph (1¥B) may be delegated to the
chairman of the commities ander such
rules und under such limitations as the
commistee may prescribe. Authorized
subpoenas shall be signed by the chair-
man of the committes or by a memnber
designated by the committee.

(i1) In the case of a subcommitter of
the Committee on Standards of Official
Conduet, a subpoena may be authorized
and issued only by an affirmative vate
of a majority of its members.

{B) A subpoena duces iecum may
specify terms of return other than at a
meeting or hearing of the committee
or subcommittee authorizing the sub-

poena.
(C) Compliance with a sudpoena
issued by a committee or sub-
ander g fe37s:3]
may be enforced only as authorized or
directed by the House.

_.Comuniliee on Standards of Official .

Conduct

3. (a} The Committee on Standards of
Official Ceonduet has the following
fanctions:

{3) The committes may r

regulation, or other standard of con-
, duct applicatle to the conduct of
such Mpmber, Delegate, Resident
Commissioner, officer, or employee
in the perfermance of his duties or
© the discharge of his responsibilities.
After notive and hearing {unless the
right to 2 hearing is waived by the
Member, Delegate, Resident Commis-
' sioner, officer, or employee), the
committee shall report to the House
its findings of fact and recommenda~
tions, if any, for the final disposition
of any such investigation and such
. mobion as the commitlee may con-
' sider appropriate in  the  qir-
cumstances. N
(3) The committes may report to
the appropriate Federal or State au-
thorities, either with the approval of
the House or by an affirmative vote
of two-thirds of the members of the
commities, any substantial svidence
of 2 violation by a Member, Delezate,
' Resident Commissioner, officer, or
employee of the House, of a law ap-
plicable to the performance of his du-
ties or the discharge of his respon-
i sibilities that may have been dis-
closed in a committee investization.
(9 The committee may consider
the request of a Member, Delegate,
! Resident Commissioner, officer, or
. employee of the House for an advi-
. sory opinton with respect to the gen~
cral propriety of any curfent or pro-
posed conduet of such Member, Dele-
gate, Resident Commissioner, officer,
or employee. With appropriate dele-
tions %o ‘ensure the privacy of the
person  concerned, the committee
may publish such opinion for the
guidance of other Members, Dele-
gates, the Resident Commissioner,
officers, and empleyees of the House.
{5) The committee may consider
the request of a Member, Delegate,
Resident Commissionar, officer, ar
: employee of the Housa for a written
g waiver in exceptional circmumstances
i

with respect to clause 4 of rule XXIV.
{bX1¥4) Unless approved by an af-
firmative vote of & majority of its
members, the Committes on Standards
of Official Conduct may not report a
b3 i repart, r o1, or
advisory opinion relating to the offi-
cial conduck of a Member, Delegate,
: o o

to the House from time to time such
administrative actions as it may con-
sider appropriate to establish or en-
force standards of offjdial conduct for

hers,

i Delegat the
Comynissionery sfficers, and employ-
ees of the House. A Jetter of reproval
or other administrative action of the
committee pursuant to an investiga-
tion under subparagraph (%) shall
only he issued or implemented 2s a
part of a report required by such sub-
paragraph.
{2) The i may 1 i

, officer, or em-~
ployee of the House, or, axcept as pro-
vided in subparagraph (2), undertake an
investigation of such conduat.

(B)(i) Upon the receipt of information
offered 25 a complaint that is in com~
pliznce with this rule and the rules of
the commitiee, the chairman and rank-
ing minority member jointly may ap-
point members to serve as an inves-
tigative subcommittes.

(if) The chairman and ranking minor-
ity member of the commiltee jointly
may gather additional information

subject to paragraph (b), an alleged
violation by a Member, Delegats.
Resident Commissioner, officer, or
employee of the House of the Code of
Official Conduct or of a law, rule,

G ¢ alleged conduct that is the
basis of a complaint or of information
offered as & complaint until they have
established an investigative sub-
eommittee or either of them has placed
on the agenda of the committee the
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issue of whether 1o establish an inves-
tigative saboommittee.

12} Except in the case of an investiga~
tion undertaken by the committee on
its own initiative, the committee may
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and under cath of an affidavit of dis-
qualification stating that the membser
cannot render an impartial and unbi-
ased decision in the case in which the
member seeks to be disqualified. If the

undertake an i relating to
the official conduct of an individual
Mamber, Delegate, Resident Commis-
sioner, officer, or employee of the
House only—
{AY upon receipt of information of-
fered as a complaint, in writing and
under oath, from & Dele-

approves and accepts such
affidavit of disqualification, the chair-
man shall so notify the Speaker and re-
quest the Speaker to designate a Mem-
ber. Delegate, or Resident Commis-
sioner from the same political party as
the dlsquahfymg member 0 act in any

gate, or Resident Commissiorer and
to the commitzee by
such Member, Delegate, or Resident
Commissicner; or
{B) upon receipt of information of-
fered as & complaint, in writing and
under oath, from a person not 2
Member, Delogate, or Resident Com-
missiorer pmvmleo *’xa,t a2 Viember‘
Delegate, or

of the relating
to that case.
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on Standards of Official Conduct, the
committee may take such action as it,
by an affirmative vote of a majority of
its members, considers appropriate in
the circumstances.

{2) Complaints filed before the One
Hundred Fifth Congress may not be
deemed frivolous by the Committee on
Standards of Offictal Conduct.

Audio and visuaf coverage of committee
preceedings

4. {2) The purpose of this clause is fo
provide a means, in conformity with

I re-
ceived, or the contenbs of a complaint
or the fact of its filing, may not be
publicly disclosed by any committee or
staff member uniess specifically au-
thorized in each instance by a vote of
the full committes.

(D The committee shall have the
in titles T and V

certifies in writing to bhe commirtee
that he believes the i

of the Ethics in Government Act of
1478, in 7342, 7351, and 7353 of

submitted in good faith and warra.nus
the review and consideration of the
committee.

1f a complaing is not disposed of within
the applicable periods set forth in the
rules of the Committee on Standards of
Official Conduct, the chairmen and
vanking minority member shall estab-
lish jolntly an investigative sub-
committee and forward the complaint,
or any portion thersof, to that sub-
committee for its congideration. Howw
ever, if at any time during those peri-
ods either the chairman or ranking mi-
nority member places on the agenda
the issue of whetber to establish an in~
vestigative subcommittee, then an in-
vestigative subcommittee may be es-
tablished only by an affirmative vote
of a majority of the members of the
committee.

{3} The committes may not under-
take an investigation of an alleged vio-
iation of a law, rule, regulation, or
standard of conduct that was not in ef-
fect at the time of the alleged viola-
tion. The committee may not under-
take an investigation of such an al-
leged violati that before

title 5, United #tates Code, and in
clause 11(2)(4] of rule X.

(c)1} Notwithstanding clause 2giI}
of rule XI, each meeting of the Com-
mittee on Standards of Official Con-
duct or 3 subcommitiee thersof shall
oeeur in executive session unless the
committee or subcommistee. by an af-
firmative vote ¢f a majority of its
members, opens the meeting to the
public.

(2) Notwithstanding clause 2yn2: of
rule XI, each hearing of an adjudica-~
tory subcommittes or sanction heariny
of the Commities on Standavds of Offi-
cial Conduct shall be held in open ses-
sion unless the commitiee or sub-
committee, in open session by an af-
firmative vote of a majority of its
members, closes all or part of the e
mainder of the heuring on that day to
the public.

{d) Before a member, officer. or em-
ployee of the Commities on Standards
of Official Conduos, fnclading members
of a subcommibtee of the commitiee
selected under clause sa)d) of rule X
und shared staff, may have access 1o

the third previous Congress unless the
committee determinss that the alleged
violation is Qirectly related to an al-
Jeged violation that cccurred in a more
recent Cangress.

{4) & member of the committee shall
be ineligibie to participate as a mem-
Ber of the in a

that is ial undey
Che rules of the committee. the fol-
lowing oath (or affirmation) shall be
executed:

“1 do solemnly swear (or affirm
that I will not disclose, to any person
or entity ouiside the Committee on
St,a.nd&rds of Official Conduct. any

proceeding relating to the member's of-
ficial conduct. Whenever a member of
the committee is ineligible to act as &
member of the committee under the
preceding sentence, the Speaker shall
designate & Member, Delegate, or Resi-
dent Commissioner from the same po-
livical party as the inetigible member
to act in any proceeding of the com-
mittee relating to that conduct.

(3) A member of the committee may
disqualify himseif {rom participating
in an investigation of the conduct of 4
Member, Delegate, Resident Commis-
sioner. officer, or employee of the
House upon the submission in writing

reveived in the course of
my service with the committee. ox-
cept as authorized by the committes
or in accordanoe with its rules.”
Copies of the executed oath shall be re-
tained by the Clerk as part of the
records of the Honse. This parsgraph
establishes a standard of condust with~
in the meaning of paragraph {aX2).
Breaches of confidentiality shall be in-
vestigated by the Committee on Stand-
ards of Official Conduct and appro-
priate action shall be tak en
(eX1) If a

standards of dignity. pro-
priety, and decorum, by which com-
mittee hearings or committee mest~
ings that are open to the public may be
covered by andio and visual meang—
{1) for the education, enlighten-
t, and information of the gensral
pablic, on the basis of acourate and
impartial news coverage, regarding
the operations, procedures, and prac-
tices of the House as a legislative and
ve body, and regarding
the measures, public issues, and
other matters befere the House and
its committess, the considerstion
thereof, and the action taken there-
on: and
{2) for the development of the per-
spective and understanding of the
general public with respect to the
role and function of the House under
the Constitution as an institution of
the Federal Govermment.

b} In addition, it Is the intent of this
clause that radis and television tapes
and television film of any coverage
under this clause may not be used, or
made available for use, as partisan po-~
litical campaign material to promocte
or oppose the candidacy of any person
for elective pubdic office.

(e} It is, further, the intent of this
ulause that, the general conduct of sach
meeting (whether of a hearing or other~
wiset coversd under zuthority of this
clagse by audio or visual means, and
the personal behavior of the committes
members and staff, other Government
officials and personnel, witnesses, tele~
vision. radio, and press media per-
sonnel, and the general public at the
‘hearing or other meeting, shall be in
strict conformity with and observance
of the acceptable standards of dignity.
propriety, courtesy, and decorum tradi-
tionally cbserved by the House in its
operations, and may not be such as fo—

(1) distort the objects and purposes
of the hearing or other meeting or
the af

in connection with that hearing or
meeting or in connection with the
general work of the committee or of
the House; or

{2} cast discredit or dishonor on the
House, the committee, or a Member,
Delegate, or Resident Commissioner
or bring the House, the committee,
or a M Delegate, or i
Commlssmner inco dlsreput.e

offered as a complaint is deemed frivo-
lous by an affirmative vote of 2 major-
ity of the members of the Commities

(@) T hear-
ings :md meetings by audto and visual
means shall be permitted and con-
ducted only in striet confermity with
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the purposes, provisions, and require-
ments of this nlanse.

{e) Whenever a hearing or meeting
conducted by & commitiee or sub-
commitiee is open to the publie, those
proceedings shall be open to 14
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subcommittee chairman for coverage
of a hearing or meeting by still pho-
tography, that coverage shall be per-
mitted o the basis of a fair and equi-
table pool arr;mgemenc devised oy

by audio and visual means. & com-
mittee or subcommittee chairman may
not limit the number of television or
still cameras to fewer than two rep-
resentatives from each medium {except
for legitimate space or safety consider-
ations, in which case puol coverage
shall be authorized).

{f) Bach committee shall adopt writ-
ten rules to govern its implementation
of this clanse. Such rules shall contsin
provisions te the following effect:

(1) If audio or visual coverage of
the hearing or meeting is to be pre-
sented to the public as live coverage,
that coverage shall be condueted and
presented without commercial spon~
sorship.

{2) The allocation among the tele-
vision media of the positions or the
number of television cameras per-
mitted by 2 committes or sub-
cormittee ¢hairman in a hearing or
reeting roem shall be in ascordance
with fair and equitable procedures
devised by the Bxecutive Committee
of the Radic and Television Cor-
respondents’ Galleries,

3) Television cameras shall be
placed so as not to obstruct in any
way the space between a witness giv-
ing evidence or testimony and any
member of the committee or the visi-
pility of that witness and that mem-
her to each other.

(4) Television cameras shall oper-
ate from fixed positions but may not
be placed in positions Lhat obstruct
unnecessarily the coverage of the
hearing or meeting by the other
media,

(8) Equipment necessary for cov-
erage by the television and radio
media may not be instalied in, or re-
moved from. the heering or meeting
room while the committes fs In ses-
sion.

(B)(A) Except as provided in sob-
division ¢B), floodlights, spotlights,
strobelights. and flashguns may not
be used in providing any method of
coverage of the hearing or meeting,

(B) The television media may in-
stall additional lighting in a hearing
or meeting room, withouf cost to the
Government, in order to raise the
ambient lighting jevel in a hearing or
meeting room to the lowest level
necessary to provide adequate tele~
vision coverage of a hearing or meet-
ing at the current state of the art of
television coverage.

{7) In the allocation of the number
of still photographers permitted by o
committee or subcommittee chair-
man in a hearlng or meeting room,
preference shall be ziven o photog-
raphers from  Associated  Fress
Photos and United Press Inter-
national Newspictures. If reguests
are made by more of the media than
will be permitted by a committee or

the of Press
Photographers.

(8) Photographers may not position
themselves between the witness table
and the members of the cormnmittes at
any time during the ceurse of & hear-
ing or meeting.

(9) Photographers may not place
themselves in positions that obstruct
unnecessarily the coverage of the
hearing by the other media.

{1 Personnel providing coverage
by the television and radic media
shall te currently accredited to the

rulings, or procedures in effect befere
the Ninety-Fourth Cengress shall be
applied to referrals under this clause
only to the extent that they will con-
tribute to the achieverent of the ob-
Jjectives of this clause.

{c) In carrying out paragraphs (a) and
(h) with respect to the referral of &
matter, the Speaker—

(1) shall designate 2 committee of
primary forisdiction:

{2) may refer the matter to one or
maore additional committees for con-
sideration in sequence, either imi-
tially or after the matter has been
reported by the comnities of pri-
mary jurisdiction: -

(3) may refer portions of the matter
veflecting different subjects and ju-

Radio and Televisian
Galleries.
{11} Personnel! providing coverage
by still photography shall be cur-
rently accredited to the Press Pho-
tographers’ Gallery.
(12) Personnel previding coverage
by the television and radio media and
by still pholography shall conduct
themseives and their coverage activi-
ties in an orderly and unobtrusive
manner.
Pay of witnesses

5 Witnesses appearing before the
THouse or any of its committees shall be
paid the same per diem rate as estab-
lished. anthorized. and regulated by
the Committee on House A X

Corr

to one or maore additional
committees:

{33 may refer the matiter to a spe-
clal, ad hoo commitses appointed by
the Speaker with the approval of the
House. and inclading memters of the
commistees of jurisdiction. for the
specific purpose of comsidering that
matter and reporting Yo the House
thereon:

(5} may subject a referral to appro-
priate time limitations; and

{6) may make such other provision
as may be considered appropriate.
idy A bill for the paymen! or adjn-

dication of a private claim against the
Government may not be referred to a
carmittee o\:ber than the Commlttee

tion for Members. Delezates. the Res;-
dent O . and 1 of

on Inter &l the Com-
mittee on the Judiciary, excep' by

the House. plus actual expenses of trav-
el to or from the place of examination.
Suech per diem may not be paid when a

consent.
Petitions, memorials, and private bills
8 If 2 Member, Delegate, or Resident

witness has been at the
place of examination.
Unfinished business of the session

6. All business of the House at the
end of ane session shall be resumed at
the comnmencement of the next sessien
of the same Congress in the same man-
ner as if no adjowrnment had taken
place.

RULE 311
RECEN®! AND REFERRAL OF MEASURES
AND MATTERS

Messares

1. Messages received from the Senate,
or from the President, shall be entered

on the Journal and published in the.

Congressional Record of the pro-
ceedings of that day.

Referral

2. (a) 'The Speaker shall refer each
bill, resolution, or other matter that
relates to & subject listed under a
standing committee named in clause 1
of rule X in accordance with the provi-
sions of this clause. .

{b) The Speaker shall refer matters
under paragraph {(a) in such manner as
to ensure to the maximum extent fea-
sible that each committee that has ju-
risdiction under clause 1 of rule X over
the subject matter af & provision there-
of may consider such provision and re-
port to the House bhereon. Prevedents,

has a petitien, memo-
na&. or private bill to present, he shall
endorse his name, deliver it to the
Qlerk, and may specify the reference or
disposition to be made thereof. Such
petition. memorial,‘or private bill (ex-
cept when judged by the Speaker to be
obscene or insulting} shall be snbersd
o the Journal with the name of the
Member. Delegate. or Resicent Com-
missioner pressnting it and shall be
printed in the Congressional Record.

4. A private bill or private resolution
{including an omnibus claim or pensien
bill), or amendment thersto, may not
be received or considered in the House
if it authorizes or directs—

{a) the payment of money for prop-
erty damages, for personal injuries or
death for which sait may be insti-
tuted under the Tort (laims Proce-
dure provided in title 28, United
States Code, or for a pension (other
than te carry out a provision of law
or treaty stipuiation);

{b} the comstruction of a bridge
across a navigable stream; or

(¢} the correction of a military or
naval record.

FProhibition on commemorations

5. {83 A Bill or resolution, or an
amendment thereto, may not be intro-
duced or considered in the House if it
establishes or expresses 2 commemora-
tion.
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Rule 4. Hearing Procedures.—

(e) Subpoenas.—The Committee
may authorize and issue a subpoena
under clause 2(m) of House Rule XI if
authorized by a majority of the Mem-
bers voting. In addition, the Chair-
man of the Committee may authorize
and issue subpoenas during any pe-
riod of time in which the House of
Representatives has adjourned for
more than three days. Subpoenas
shall be signed by the Chairman of
the Committee, or any Member of the
Committee authorized by the Com-
mittee, and may be served by any
person designated by the Chairman or
Member.
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APPENDIX H

Mr. Henry M. Banta{

Henry M. Banta is an attorney in private practice in the District of Columbia. From 1991 until
February 1998, he served as Chairman of the Board of POGOQ. He continues to serve as a
Director. Mr. Banta is a member of the law firm of Lobel, Novins & Lament which represents
clients with federal oil valuation and royalty interests directly affected by POGO’s efforts in that
area.

Mr. Banta, Mr. Berman, and Mr. Speir are believed to have a professional association
which dates back approximately fifteen years. As Chairman of the POGO Board, Mr. Banta
participated in making the POGO/Berman/Speir agreement of December 1996 and had
contemporaneous knowledge of the January 1998 memorialization of that pact.

In various court and congressional testimony taken at various times, Mr. Banta has made
differing claims to have recused himself from sorue or all aspects of POGO’s oil campaign,
including relations with Mr. Berman and Mr. Speir. The Committee has been unable to confirm
that such a disqualification took place or that it was honored by Mr. Banta, if it did ocour.

The Committee issued subpoenas duces tecum to Mr. Banta on February 17, 2000; April
10, 2000; and May 9, 2000. Subpocnas for testimony before the Subcommittec on Energy and
Mineral Resources were issued for hearings on May 4, 2000, and May 18, 2000.
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Subpocna Duces Tecum

1By Authority of the PBouse of Wepresentatives of the
Congress of the Wnited States of America

To... ML

Henxy M, Banta

You are hereby commanded to produce the things identified on the attached schedule before the
., Committee on..... RgSQu.

of the House of Represcatatives of the United States, of which the Hon. ..Bon. Xoung...........

......... EXX....cocvsiomarerconcennes 18 Chaleman, by producing such things in Roam ...1.334.............. of the
e HRRGWQEEN........ Building HxX

...... February.

2

...... . n the city of Washingtan, an

4:0Q.. p.m.. EST.
To .United.States Yarshals.Servige......

o serve and make return.

.. 2000... at the hour of

i u

Witness my hand and the seal of the House of Representatives
-

P
v

Attest:

of the United Stztes, at the city of Washington, this
7 February @ 2000

Chairman.
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Schedule of Records
Henry M. Banta

Pursuant to the attached subpoena, please deliver to the Committee by the date specified
any and all materials that meet the following descriptions. Please read this entire schedule, and

La=edb 104 LS CINIL Selicdule, and

note the definitions and administrative requirements listed below.

Descriptions:

Please provide to the Committee all records in your possession or control, or to which you have

access in your private or professional capacity, or in your rofe as a Director of the Project on
Govermnment Oversight that:

1. were created by, were directed to, relate to or mention any communication between you
and Robert A. Berman, Robert A. Speir, Danielle Brian Stockton, or Robert Armstrong;

2. relate to or mention communications between you and Wayne Reaud, James B. Helmer,
Jr., Frederick Morgan, Jr., Clayton E. Dark, Jr., Lon Packard, Joann Shields, Von
Packard, Daniel Packard, Carl A. Parker, Michael Angelovich, or Andrew Herman;

3. Relate to or mention the Johnson v. Shell litigation,

Definitions:
For purposes of this subpoena:

. The term "record” or "records" includes, but is not limited to, copies of any item, whether
written, typed, printed, recorded, transcribed, filmed, graphically portrayed, video-taped
or audio-taped, however produced or reproduced, and includes, but is not limited to, any
writing, reproduction, transcription, photograph, or video or audio recording, produced or
stored in any fashion, including any and at computer entries, accounting materiais,
memoranda, diaries, telephone logs, telephone message slips, electronic messages (e-
mails), tapes, notes, talking points, letters, journal entries, reports, studies, drawings,
calendars, manuals, press releases, opinions, documents, analyses, messages, summaries,
bulletins, disks, briefing materials, notes, cover sheets or routing cover sheets or any other
machine-readable material of any sort whether prepared by current or former employees,
agents, consultants or by any non-employee without limitation and shall also include
redacted and unredacted versions of the same record. The term includes records that are
in your physical possession and records that were formally in your physical possession as
well as records that are in storage;

The terms “refer,” “relate,” and “concerning” mean anything that constitutes, contains,
embodies, identifies, mentions, or deals with in any manner the matter under review;
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POGO refers to the Project on Government Oversight and its” employees, officers, and
directors;

Johnson v. Shell refers to United States of America ex rel. J. Benjamin Johnson, Jr. v.
Shell Oil Company, et al, docket Number 9:96CV66 in the United States District Court
for the Eastern District of Texas, Lufkin Division.

Administrative Requirements

Please specify as to each record provided which bullet number the record is responsive to.
1f materials have already been provided to the Committee pursnant to a previous
subpoena, please provide a descriptive log of such materials rather than duplicate copies.

Also provide the Committee by the date specified the names of all individuals involved in
any way in deciding how to respond to this subpoena,-in-responding to this subpoena, or
in searching for or gathering materials in response to-this subpoena, with a brief
identification of what each individual did as part of the effort. The testimony of such
individuals as to the completeness of searches and production may be sought later by the
Committee.

If you assert a privilege or objection in regard to producing any particular record, specify
and characterize the record so withheld and specify the objection or privilege under which
the record is withheld.
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Subpeena Duces Tecum
By Authority of the ﬂauﬁse of Representatines of the
Congress of the WUnited States of America

o Mr.

Henry M. Banta

of the House of Representatives of the United States. of which the Hon
XXX

bon Young
o . o 1338
is chairman, by producing such things in Room ..L232,

Building ........X4%
LApril &Y, 2000

at the hour of ..12:00 p.

<« T the city of Washington, on
To ..United States Marshals Service

o

o serve and make return.

O S,
o

i B 5
o — m
<z = 2
R 1

A

~ A ut
@cpmﬁlali\«%
. : £ =
of the United States, ar the city of SWashingw®h, ths

.......... 1O anyof .. At

iy
Witness my hand and the scal of the Houscg

I T
Attest:

/ Cf‘mtrmun.
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Schedule of Records
POGO Board of Directors
Former POGO Directors

Pursuant to the attached subpoena, provide to the Subcommittee on Energy and Mineral
Resources all records in your possession or control, or to which you have access that relate to or
mention:

1. The deliberations and discussions of the POGO Board of Directors concerning the
establishment of a program of monetary public service awards, including but not limited to
discussions concerning Internal Revenue Service requirements and filings related to establishing
such a program;

2. The deliberations and discussions of the POGO Board of Directors concerning the selection of
Robert A. Berman and Robert A. Speir to receive such awards;

3. The deliberations and discussions of the POGO Board of Directors concerning the
consideration or nomination of other individuals for such awards;

4. The deliberations and discussions of the POGO Board of Directors concerning oil royalty
litigation, including but not limited to the suit filed in Lufkin, Texas on June 9, 1997, Johnson v.
Skell, and litigation concerning the Elk Hills Naval Petroleum Reserve;

5. The authorization by the POGO Board of Directors of the filing of the June 9, 1997 suit and
the authorization for POGO’s signing of the Multi / Relator Counsel Agreement in Johnson v.
Shell;

6. The deliberations and discussions of the POGO Board of Directors concerning the hiring of
the law firms of Packard & Packard; Packard, Packard & Johnson; and Reaud, Morgan & Quinn;
7. The deliberations and discussions of the POGO Board of Directors conceming the
participation of Leonard W. Brock in the Lufkin gui fam suit filed on June 9, 1997 and the
sharing of costs and proceeds with Mr. Brock, including but not limited to any written
agreements with Mr. Brock concerning his participation in and payment from that suit;

8. The deliberations and discussions of the POGO Board of Directors conceming an offer by
Danielle Brian and/or Henry M. Banta on behalf of POGO to Robert A. Berman and Robert A.
Speir to join as co-Relators in a qui fam suit alleging oil royalty under-payments;

9. The deliberations and discussions of the POGO Board of Directors and staff during Board
meetings in October 1996, on December 6, 1996, in January 1998, on October 27, 1998, and on
any other date up to the present concerning oil royalty litigation and/or payments from such

litigation to any individual or entity including but not limited to Robert A. Berman and Robert A.
Speir;
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10. Deliberations and discussions of the POGO Board of Directors concerning the document
dated January 5, 1998 signed by Mr. Berman, Mr. Speir and Ms. Brian, including but not limited
to the revocation, repudiation, abandonment, suspension, or alteration of that document;

11. Information provided to or discussed by the POGO Board of Directors regarding
Robert.A. Berman, Robert A. Speir, J. Benjamin Johnson, Jr., John Martineck, Harold “Gene”
‘Wright, Brian McMahon, Esq., or Leonard W. Brock.

Definitions:
For purposes of this subpoena:

The term "record” or "records” includes, but is not limited to, copies of any item, whether
written, typed, printed, recorded, transcribed, filmed, graphically portrayed, video-taped
or audio-taped, however produced or reproduced, and includes, but is not limited to, any
writing, reproduction, transcription, photograph, or video or audio recording, produced or
stored in any fashion, including any and all computer entries, accounting materials,
memoranda, diaries, telephone logs, telephone message slips, electronic messages (e-
mails), tapes, notes, talking points, letters, journal entries, reports, studies, drawings,
calendars, manuals, press releases, opinions, documents, analyses, messages, summaries,
bulletins, disks, briefing materials, notes, cover sheets or routing cover sheets or any
other machine-readable material of any sort whether prepared by current or former
employees, agents, consultants or by any non-employee without limitation and shall also
include redacted and un-redacted versions of the same record. The term includes records
that are in your physical possession and records that were formally in your physical
possession as well as records that are in storage.

The terms "refer,” "relate,” and "concerning” mean anything that constitutes, contains,
embodies, identifies, mentions, or deals with in any manner the matter under review.

POGO refers to the Project on Government Oversight and its” employees, officers, and
directors.

Johuson v. Shell refers to United States of America ex rel. J. Benjamin Johnson, Jr. v.
Shell Oil Company, et al, docket Number 9:96CV66 in the United States District Court
for the Eastern District of Texas, Lufkin Division.

Administrative Requirements

Please specify as to each record provided which bullet number the record is responsive to.
If materials have already been provided to the Committee pursuant to a previous
subpoena, please provide a descriptive log of such materials rather than duplicate copies.

If you assert a constitutional privilege or an objection in regard to producing any
particular record, specify and characterize the record so withheld and specify the
objection or constitutional privilege under which the record is withheld.
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Provide the Subcommittee with three copies of each record.
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Subpenn to Teatify (Hearing)

Bp Qutharity of the Bouse of Repregsentatives of the
Congress of the Wnited States of America

7o Mr. Henry M. Banta
You are hereby commanded lo be and appear before the Committee on
Energy and Mineral Rescurces of the House of Representatives
of the United States, of which the Hon,_22r0ara Cubin is chairman, in
Longworth ‘Building XX in the city
at l.l;a;-.hour of _ 2:00 p.m- EOT

of the

Room 1324
May 18, 2000
then and there to testify touching matters of inquiry committed ta said Committes; and you

of Washington, on
are not to depart without leave of said Committee.
T United States Marshals Service or authorized Committee staff

to serve and make return.

- Witness my hand and the seal of the House of Representatives
[ é 5 of the United States, at the city of Washington, this
= =
o = g‘?—? 2 day of M w20
o ¥ oFs
Ly < wh

=
[ g - S — - =]
== » ° Chairmaon.

-

Attest:
, Clerk.
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P oject

hdog since

February 5, 1998

REDACTED BASED UPON

LACK OF PERTINENCY

I, Qil Case Discussion

REDACTED BASED UPON
LACK OF PERTINENCY
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REDACTED BASED UPON
LACK OF PERTINENCY
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February 5, 1998

To:
From:
Re:
When:
Where:

Of note:

Board Memb, ’

Daniclle (7 /M

Board Mesting

Tuesday, February 17, 1998 at 5:00 PM
Atanew place ***

Center for International Environmental Law
1367 Connecticut Ave., NW, Ste. 300 (The building sits on Dupont Circle)

After seven years of dedicated service Hank Banta is resigning as Chair of our
board. The staff is eternally grateful for Harik's incredible contribution to POGO.
We wili need to nominate and vote for a new Chair to fill that position.

NON-RESPONSIVE

... Oit Case Discussion

NON-RESPONSIVE
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NON-RESPONSIVE



Exhibit K
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Don Youna, Crairman

U.5. Bouse of Representatives
Committee on Wegources
TWashington, BE 20515

April 6, 2000

Stanley M. Brand, Esq.
Brand & Frulla

923 Fifieenth Street, N.W.
Washington, D.C. 20005

Dear My, Brand:

On February 17, 2000, [ issued subpoenas to your clients Danielle Brian Stockton, Henry
M. Banta, and the Project on Government Oversight. By letter dated February 28, 2000, you
informed me that Ms. Brian and the Project on Government Oversight would not comply with
the subpoena and that Mr. Banta would comply in part.

On Mareh 10, 2000, I received the cft-promised log of records withheld by Mr. Banta.
That log of specific records and the stated reason for refusing to produce each record has been
reviewed. In some cases, Mr. Banta’s objections to production are rejected. In other cases, more
information about the record and/or objection is requested or an accommodation is offered. A
summary of the Committee’s response to each withheld record is included below.

On the question of pertinency raised by each of your clients, I call your attention to prior
correspondence in which you were notified that this inquiry is conducted pursuant to legislative,
oversight, and investigative authority under Rule X and Rule XI of the Rules of the United States
House of Representatives; Rule 6 of the Rules For the Committee on Resources {the Committee),
106th Congress, pursuant to which the Commiittee has general oversight jurisdiction over the
laws, policies, practices, and operation of the Department of the Interior (DOT) and elements of
the Department of Energy (DOE); and Article I and Article IV of the United States Constitution.

T also call your attention to my letter of March 21, 2000 to Representative Barbara Cubin
directing her to continue this inquiry through the Subcommittee on Energy and Mineral
Resources. This letter constitutes the most recent statement of the areas under review and takes
into account information received and reviewed since the inquiry began in May, 1999. The
inquiry is well within the jurisdiction of the Committee on Resources and the powers and
prerogatives of the House of Representatives. My letter to Chalrman Cubin directs her and the
Subcommittee on Energy and Mineral Resources to:

“..focus...on the general subject of laws, policies, practices, and operations of the
Department of the Interior and the Department of Energy which pertain to
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Brand
Page 2

payments by non-government organizations or by individuals to employees
involved in federal oil royalty programs and policies; participation by employees
in qui tam litigation affecting said programs and policies of those departments;
and disclosure requirements for employees participating in or promised payment
from such gui tam suits. The Subcommittee’s work should specifically review:
(1) payments made by the Project on Government Oversight (POGOQ) to Robert A.
Berman, an Interior employee and to Robert A. Speir, a now-retired Energy
employee using funds derived principally from POGO’s participation in the
Johnson v. Shell litigation under the False Claims Act; and (2) aliegations that
POGO’s participation in Johnson v. Shell and consequent payments to Mr.
Berman and Mr. Speir were facilitated by allegedly improper actions by federal
employees.”

During the course of this inquiry, the Committee learned of sworn testimony given by J.
Benjamin Johnson, Jr. on November 29, 1999, That testimony suggests that your client, Danielie
Brian, had knowledge of the Johnson v. Shell matter while it was under seal.

After filing a separate but nearly identical qui fam complaint on behalf of herself and
POGO, in the same court hearing Johnson, POGO and Ms. Brian signed a written agreement to
share litigation proceeds with Mr. Berman and Mr. Speir. Determining whether improper
assistance was provided to POGO and Ms. Brian in selecting a venue and/cr in preparing theix
suit and thus acquiring the funds which were turned over to Mr. Berman and Mr, Speir is highly
pertinent to this ingeiry. Thus, the Committee seeks to ascertain whether the conversations
described by Mz, Jolinson occurred.

You have the benefit of the controlling statement of the areas under review. This inquiry
necessarily includes allegations that improper actions may have led to the sharing of POGO’s
litigation proceeds with two federal employees and that possible improper actions by one or both
of these emmployees may have benefitted the participation of Danielle Brian and POGO in the
Multi Relator / Counsel Agreement in Johnson v. Sheli.

Since well before the February 17 subpoena was made necessary by your refusal to
voluntarily provide telephone numbers, you have been aware that the Committee’s intent is to
use that information to subpoena from phone service providers only call records which may
support or refute Mr. Johnson’s testimony.

In the interest of rapidly moving toward a conclusion which makes known relevant and
necessary facts about the areas under inquiry, I make available to your clients an alternative
means of complying with portions of the February 17, 2000 subpoena.

I POGO and/or Ms. Brian elect, all telephone-related records which are covered by the
subpoena shall be made available for inspection by Committee staff in your office or in their
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Brand
Page 3

office. This must be done no later than Noon EDT on April 12, 2000. Committee staff will
examine the records and photocopy only those which reflect the telephone numbers in use by
POGO and Ms. Brian during the stated period; and/or which indicate the information we seek
about cell phone and long distance service providers; and/or which reflect calls during the stated

time period between Mr.Johnson’s and Mr. Martineck’s numbers and those in use by POGO and/
or Ms. Brian.

Records relating to purely personal calls will not be photocopied. Records relatifig
business calls will not be photocopied unless they involve numbers used by J. Benjamin Johnson,
Jr.,, John Martineck, or Summit Resource Management, Inc. during the stated time period.
Because this alternative means of production is offered to accommodate your concerns, I require
full cooperation in meking redactions prior to photocopying; and in making available sufficient
time, space, and other resources for inspecting and copying records.

This offer of an alternative means of production for telephone-related records covered by
the February 17, 2000 subpoenas addressed to POGO and to Ms. Brian must be accepted in
writing before 4:00 PM EDT on April 10, 2000.

Your February 28, 2000 letter ignores the requirement to produce records reflecting the
names and office addresses and office telephone numbers of those serving on the POGO Board
of Directors since 1994. The Committce’s inquiry has found no record of any Board discussion
of the merits or fiduciary soundness of awarding cash to federal employees. To pursue evidence
to substantiate POGO’s own claim, it may be necessary to contact Directors to learn more about

the decisions to file an oil royalty law suit and to share the proceeds thereof with two federal
employees.

All records answering this item of the February 17, 2000 PQGO subpoena must be
delivered to the Committee no later than 4:00 PM EDT on April 10, 2000. :

My responses to your itemized log of records withheld by Mr. Banta are stated below.
For convenience, each withheld record has been numbered. The first page of the log includes
records numbered 1 through 12, page two of the log includes records 13 through 23, page three
includes records 24 through 39, page four includes records 40 through 54, page five concludes
with records 55 through 60.

Title 29, United States Code, section 1733 contains no confidentiality provision
applicable to any record withheld under that claim. That objection is frivolous and is rejected.
Records numbered 15, 22, 23. 24, and 25 are to be delivered to the Committee no later than 4:00
PM EDT on April 10, 2000.

Judge John H. Hannah, Jr. of the United States District Court for the Eastern District of
Texas provided without restriction the record of the November 29, 1999 hearing to consider a
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motion to void the Multi Relator / Counsel Agreement in Johnson v. Shell. The Committee
believes that you are free to produce the records in question. Unless you can establish that you
sought permission from the court to produce the records and that permission was denied, records

53,54, 55, 56, 57, 59, and 60 are to be delivered to the Committee no later than 4:00 PM EDT on
Aprill2, 2000.

Yor are aware that Congress is not bound by court-created and statutory privileges
including the attomey-client and attorney work product privileges. During an investigation
conducted in the 102" Congress, then-Chairman George Miller refused to tolerate such a claim
for withholding documents subpoenaed by this Committee. I stand with the precedents and
powers of the House and the Commitiee on Resources in rejecting a blanket invocation of these
claims.

The Committee has information that intervention in the Johnson v. Sheli case was not the
only gui tam litigation opportunity contemplated by individuals central to our inquiry.

Qui tam or other litigation dealing with federal and Indian oil royalty matters considered
by Robert A. Speir, Robert A. Berman, Danielle Brian, Leonard W. Brock, or POGO is highly
pertinent to our inquiry. For that reason and in the interest of a thorough oversight review, the
Committee is unable to honor your claims with respect to certain records. Records 11, 12, and
31 must be delivered to the Committee no later than 4:00 PM EST on April 12, 2000. At that
time also produce any other record withheld from production under the February 17, 2000 Banta
subpoena which relates to the roles of, relationship to, or interest in Joknson v. Shell by POGO,
Danielle Brian, Robert. A. Berman, and/or Robert A. Speir; or any other qui tam suit or other
litigation concerning federal or Indian oil matters investigated, researched, considered, planned,
or contemplated by Robert A. Speir, Robert A. Berman, Danielle Brian, or the Project on
Government Oversight,

If a client of Mr. Banta or his firm other than POGO, Danieile Brian, Robert A, Speir, or
Robert A. Berman wishes to refuse production of 2 record other than 1 1,12, or 51, please send
me 2 confidential letter identifying the client and describing the document. The Commitiee may
excuse that record or require an examination of the record, in your office or in Mr, Banta’s office,
before making a deciston to require or excuse production,

s

The controlling statement of the areas under review is quoted above,

With reference to that statement, your objection to production on grounds of pertinency is
rejected with respect to certain records. The following records are desmed pertinent based on
your log descrintions and must be delivered to the Committee no Iater than 4:00 PM EDT on
April 12, 2000: 26, 28, 40, 46, 47, 48, 49, and 50. Any record not cited but which relates to any
aspect of the February 17 subpoena and which is listed on the log as withheld on grounds of
pertinency must also be produced at that time.



103

Brand
Page 5

Unless related to Joknson v. Shell; and/or to other federal oil royalty litigation; and/or to
any of the individuals named in bullets 2 and 3 of the February 17, 2000 Banta subpoena, the
Committee will not require immediate production of records numbered: 27, 29, 30, 31, 32, 33,
34,35, 36, 37, 38, 39, 41, 42, 43, 44, 45. But, if any of these records include information
covered by the February 17, 2000 subpoena, a properly redacted copy must be delivered to the
Comittee no later than 4:00 PM_EDT on April 12, 2000,

This letter dispels any question that the February 17, 2000 subpoenas covered areas not
pertinent to the Committee’s inquiry or that the Committee secks access to purely personal
telephone calls or to business calls other than to relevant parties. With regard to clients of Mr.
Banta or his firm with no relation to the areas under inquiry, the Committee is willing to consider
excusing production of records after establishing that the withheld record is not necessary to our
work.

Failure to meet the deadlines set forth in this letter will make it necessary for me to ask
the Subcommittee on Energy and Mineral Resources to begin contempt proceedings against Mr.
Banta, and/or Ms. Brian, and/or the Board of Directors of the Project on Government Oversight
to preduce the records described by the February 17, 2000 subpoenas.

incerely,

m

DON'Y G
Chaignan /

CC: The Honorable George Miller
The Honorable Barbara Cubin
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STENOGRAPHIC MINUTES
Unrevised and Unedited

Not for Quotation or
Duplication

OVERSIGHT HEARING TO EXAMINE THE LAWS,
POLICIES, PRACTICES, AND OPERATIONS OF THE
DEPARTMENT OF THE INTERIOR, DEPARTMENT OF
ENERGY, AND OTHER AGENCIES PERTAINING TO
PAYMENTS TO THEIR EMPLOYEES, INCLUDING
PAYMENTS RELATIVE TO MINERAL ROYALTY
PROGRAMS AND POLICIES FROM PUBLIC LANDS AND
INDIAN LANDS

Thursday, May 18, 2000

House of Representatives,

Subcommittee on Energy and Mineral Resources,

Committee on Resources,

Committee Hearings
of the

U.S. HOUSE OF REPRESENTATIVES

UNREVISED AND UNEDITED, NOT FOR QUOTATION
OR DUPLICATION{N ANY FORM
~ COMMITTEEON

OFFICE OF THE CLERK
Office of Official Reporters
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4326 Mr. BRADY. But you were still in gyeStion that it had
4327 been agreed to?

4328 Mr. BANTA. Yeah.

4329 Mr. BRADY. But you to the board you’d reached an
4330 agreement.

4331 Mr. BANTA. L don’'t remember what I told the board.

4332 Mr. BRADY. Unfortunately, this again damageslyour

4333} credibility to a degree that’s almost stunning, for all

4334 the--we may disagree on the issue of oil royalties, but I
4335]| know what ycur reputation is, and it isn’t what you’re doing
4336 tonight. I'11 just tell you that.

4337 Let me ask you a final question. Did you have any

4338| knowledge of the Johnson lawsuit while it was under seal?
4339} Did you as an individual or professional, in any role, have
4340| knowledge of the Johnson lawsuit while it was under seal?
4341] And you are under oath, Mr. Banta.

4342 {Conferring with counsel.]

4343 Mr. BANTA. I believe that that issue is not._pertinent to

4344} the inquiry of this Committee.

4345 Mr. BRADY. So you refuse to answer?
4346 Mr. BANTA. I do.

4347 Mr. BRADY. Thank you. I think that--
4348 Mr. BANTA. On advice of counsel.

4349 Mr. BRADY. I think that speaks volumes.

4350 Mrs. CUBIN. Would the clerk please stop the time?
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4351 The Chair understands that Witness Banta has entered an
4352| objection because he believes that the answer to the question
4353| is not pertinent to the subject under inquiry. The Chair
4354! will address the issue and pell the members as to whether
4355| they believe the question is pertinent.

4356 The Chair announced in the opening statement that the
4357| purpose of this hearing includes an explanation o£ the

4358} policies, practices and operations of the Department of

4359 Interior and Department of Energy related to payments by
4360 organizations or individuals to employees of those

4361 departments who deal with oil royalty policy. The Chair
4362] further announced that we were examining one instance of
4363 where such payments were made to Mr. Berman and to Mr. Speir
4364 by POGO. We are examining where the money for the payments
4365| came from, the agreements and transactions that resulted in
4366 the payments, the work of the government employees who took
4367| the payments, and differing accounts of the payments.

4368 The gentlemen who took the payments were pol%cy advisors
4369| concerning subjects and programs that are within the

4370| jurisdiction of this Committee. Our purposes for this

4371| oversight relates to the integrity of the Executive Branch
4372| and regulatory decision-making concerning programs within the
4373| Department of Energy, the Department of Interior, and the
4374} Minerals Management Service, about matters under the

4375 jurisdiction of the Committee on Resources.
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4376 Ag we learn more, our purpcose was spelled out in the
4377| following documents which have been made available publicly:
4378| my opening statement for the May 4, 2000 hearing of this
4379} Subcommittee; the opening statement of this hearing; a letter
4380| from Mr. Young to me, dated March 21st, 2000, that
4381 transmitted this inquiry to the Tubcommittee; and numerous
4382 pieces of correspondence, including letter requesgs for
4383| records to the witnesses and their organizations.

4384 I want to make sure that our purpose is clearly

4385 understood, because the Chair rules that the guestion put to
4286| the witness can yield an answer that allows the Subcommittee
4387]| to better understand the subject matter we are examining.
4388] Specifically, the answer to the guestion will reveal facts
4389| about the transactions and true policy agreements reslated to
4390| the payments and their influence on the public domain oil
4391 royalty policy; facts about whether the operation of the
4392} departments and the Minerals Management Service was subject
4393 | to influence by the 1996 agreement between POGO, -Mr. Berman,
43394 Mr. Speir, at a time when you were chairman of the board of
4395 ?OGO; facts about the operation of the departments and

4395 possible effects on oil royalty policy rules that have

4397 recently been promulgated; facts related to the formulation
4398} of agency responses to congressional proposals for new oil
4399( valuation systems such as the royalty-in-kind proposal

4400| considered by this Subcommittee; facts related to how the
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4401} payments were able to be made and accepted by employees who
4402} worked in oil royalty policy areas, so that the Subcommittee
4403 | can formulate legislation if need be to raise standards to
4404 | insure these type of payments and side agreements that bring
4405} windfalls to federal employees will never be allowed to
4406| happen again; facts that may be in evidence where the
4407 Department of .Interior or personnel within the Department of
4408| Interior have access to sealed lawsuits, and where the
44039 information is leaked out to many people.

4410 The answer is mecessary to understand the issues and
4411| subject matter of our hearing. The Chair therefore

4412| determines that the question relates to a constitutionally
4413| legitimate purpose. The Chair also determines that the

4414 question falls ‘within the authority granted to Congress by
4415| the Constitution and by the House to the Committee and

:4416| Subcommittee. I also want. to be clear that our jurisdiction
4417} comes in part from Article IV, Section 3 of the US

4418 Constitution, which states that, quote: ‘‘That Congress shall
4419| have power to dispose of and make all needful rules and

4420 regulations, respecting the territory or other property

4421 belonging to the United States.’‘ Unquote. Thus, our

4422| jurisdiction and authority is directly conferred by the

4423| Constitution, which is unlike the jurisdiction and authority
4424} for inquiries of any other committees, and this enhances our
4425 jurisdiction and authority.
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4426 , Article I of the Constitution, related to Legislative
4427| Branch power, also serves as a basis for our jurisdiction
4428] over the subject matter of this hearing. This jurisdiction
4429) has also been delegated under House Rule X (1) (1) (11), (12),
4430} (17) and (19) to the Committee on Resources, and further
4431} delegated to this Subcommittee under Rule VI of the Rules for
44321 the Committee on Resources. ’

4433 Finally, our jurisdiction is additionally based on Rule X
4434 (2} of the House Rules, which confers general oversight

4435! authority and jurisdiction over the organization and

4436| operation of the departments that administer programs under
4437| the jurisdiction of the Committee and the Subcommittee.

4438 Clearly, oil royalties fall within the Subcommittee‘’s

4439 jurisdiction, as do factors that influence oil royalty policy
4440| development and implementation within the department, which
4441] is clearly an aspect of the operation of the department.

4442 Thus, the question asked falls within the grant of my
4443] authority made by the Constitution to the Congress and to the
4444 Committee and the Subcommittee by the House.

4445 The Chair wishes to inform the witness that the question
4446 meets the two requirements of pertinency. We have a

4447| constitutionally legitimate legislative purpose, and the

4448 question is within the grant of authority to the

4449| Subcommittee. Let me further explain why the guestion is
4450( pertinent. Payments, let alone payments of the magnitude
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4451] received to date by policy advisors in the departments,
4452]| certainly can and likely will influence agency decisions.
4453| heard testimony at our last hearing that the payments to
4454 | Berman and Speir were agreed to in 1996 and that the
4455| operation of the department was used to develop the
4456 | POGO/Brian lawsuit, which led to the payments to Mr. Berman
4457! and Mr. Speir. Rules and procedures must be in plgce to
4458| prevent the department and its resources from being used
4459| help litigants learn how to frame competing lawsuits, develop
4460| their cases, and prosecute their claims, if in fact that
4461 | what was done.
4462 But to determine what was done, we must ask this guestion
4463| and have it answered, or you can be held in contempt. That
4464 is why the question and all the questions that relate to
4465} subject of this inquiry are pertinent.
4466 The question, Mr. Banta, is: did you know about the
4467}] lawsuit that was filed by Benijy Johnson, while it was under
4468| seal in the District Court in--or in the US Court in Lufkin?
4469 Mr. BANTA. 1I’'1ll stand on my objection, Mada% Chairman.
4470 Mrs. CUBIN., 2Again, I ask the witness to answer the
4471| question, and I remind you, sir, that you can be held in
4472} contempt if you do not.
4473 Mr. BANTA. I'll stand on my cbjection.
4474 Mrs. CUBIN. I warn the witness in the words of the
4475| Supreme Court, that, quote, '‘An erroneous determination

on
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4476| his part that the question is not pertinent, even if made in
4477] the utmost good faith, does not exculpate him if the Court
4478| should later rule that the questions were pertinent to the
4479| question under the inquiry.’'’ That’s Watkins v. the United
4480] States.

4481 This is your last chance, Mr. Banta. Would you please
4482} answer the question? )

4483 Mr. BANTA. Thank you, Madam Chairman. 1’11 stand on my
4484| objection.

4485 Mrs. CUBIN. Do you haye further questions, Mr. Gibbons?
4486 Mr. GIBBONS. Yes, Madaly Chairman. I just want to go
4487} back for a moment with Mr. Banta, and sort of search for some
4488| other answers that might help \ne understand a little bit

4489| more.

4490 Mr. Banta, at some point thrgughout this process, did you
4491| ever become aware that Mr. Berman\was concerned that POGO
4492} might not pay him as expected for his share of its lawsuit
4493} money, and that he was considering thking steps to assure
4494| POGO performed as he had expected?

4495 Mr. BANTA. No.

4496 Mr. GIBBONS. The agreement that we’ye talking about,
4497| January 5th, 1998--and I label it an agrepment because, in
4498| the words of the drafter, '‘This is to put\into writing the
4499| standing oral agréement." So it is a writing of an oral
4500

agreement, relating therefore to being an agrgement. Why was
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4551 Mr. BANTA. Well, you keep characterizing it as an
4552 agreement.
4553 Mr. GIBBONS. I'm only going to say thifs one more time,
4554|! Mr. Banta, because--
4555 Mr. BANTA. You know, I keep disagrefing with that.
4556 Mr. GIBBONS. --you’‘re an attorney/ you’ve studied law,
4557] you’re an articulate individual, you’pe been in this business
4558| for a long time, and for you to say fhat this is a writing
4559] which summarizes and puts the standing oral agreement on
4560 paper, does not change it to be wmething other than an
4561 agreement.
4562 Mr. BANTA. I still reject/your characterization.
4563 Mr. GIBBONS. This is th¢ most remarkable testimony for
4564} somebody with your backgroupd, your education, your
4565| experience, your reputatigh, to take and say that such a
4566 document, which clearly ¢n its face--that you have read, that
4567] you’'re aware of--is not/ an agreement. And I would say
4568 that--or ask if Mr. Speir or Mr. Berman had sued for failure
4569| to comply with this focument, do you think they would have
4570| recovered their fegd?
4571 Mr. BANTA.
4572 Mrs. CUBIN. / The Majority time has expired.
4573 Mr. GIBBONg. Thank you.
4574 Mrs. CUBIN. Now, just for the purposes of clarification,
4575} the Chair would like to poll the members on whether or not
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4576| they believe the question, quote, '‘Did you know the lawéuit
4577] was sealed--did you know about the lawsuit in Lufkin while it
4578| was under seal?’’ 1I'd like to poll the panel on whether oxr
4578] not they feel that the--on the pertinency of it. So vote aye
4580| if you believe the question is pertinent, and no if it isn‘t.
4581] And I will just call the roll.

4582 Mr. Gibbons? '

4583 Mr. GIBBONS. Aye.

4584 Mrs. CUBIN. Mr. Schaffer?

4585 Mr. SCHAFFER. Ave.

4586 Mrs. CUBIN. Mr. Brady?

4587 Mr. BRADY. Aye.

4588 Mrs. CUBIN. And the Chair votes aye. There being no
45891 Democrat members.

4590 So, Mr. Banta, I'd like to give you one more chance to
45911 answer that question. Did you--

4592 Mr. BANTA. 1I‘ll stand on my objection. Thank you.

4593 Mrs. CUBIN. Thank you, The Chair recognizes Mr. Gibbons
4594! for~-or Mr. Brady for a motyon.

4595 Mr. BRADY. Madam Chairmgn, under Clause {2} {3) {2} {(c) of
4596| Rule XI of the Rules of the Hjuse of Representatives, I move
4597 that Mr. Tom Casey, a Majority\staff member and a Minority
4598 member staff member designated the Ranking Member, each be
459%]| allowed to guestion the witness, Mr. Banta, for--I1

4600¢{ reluctantly say 60 minutes, equally divided.




Exhibit M



116

APPENDIX M

Mr. Robert A. Berman

Robert A. Berman is an employee in the Office of the Secretary of the Inmterior. He is assigned
to an office which conducts policy analysis. The Committee believes that Mr. Berman, Mr.
Banta, and Robert A. Speir have been associates since the middle to late 1980's. In late 1993, at
about the time POGO was introduced to the issue of oil royalty underpayments, Mr. Banta
introduced Mr. Berman to Ms. Brian.

Mr. Berman appears to have played a critical role in POGO oil royalty campaign. Sworn
civil litigation deposition testimony by Ms. Brian acknowledges that Mr. Berman refined
Freedom of Information Act requests made by POGO to the Department of the Interior. Ms.
Brian’s deposition testimony also reveals that Mr. Berman provided her with an understanding of
oil trading and valuation matters which underpinned POGO’s now-dismissed False Claims Act
qui tam suit alleging fraudulent underpayment of oil royaities.

Sometime before December 9, 1996, Mr. Berman agreed with POGO and Mr. Speir to
equally share all oil royalty litigation proceeds earned by POGO and Ms. Brian. There is no
evidence that Mr. Berman disclosed that arrangement to the Department of the Interior or that he
disqualified himself from that agency’s oil valuation and royalty deliberations after entering the
agreement.
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Subpena to Testify (Hearing)

Bp Huthority of the Bouse of Representatibes of the
Congregs of the United States of America

To Mr. Robert A. Berman

You are hereby commanded to be and appear before the __SUb ___ Committee on

Enerqy and Mineral Resources of the House of Representatives

of the United States, of which the Hon._Baxrbara Cubin is chairman, in

Room ____1324 of the_Longworth Building . XXX in the city

of Washington, on__July 11, 2000 at the hour of __11:00 a.m, EDT

then and there to testify touching matters of inquiry committed to said Committee; and you
are not to depart without leave of said Committee.

To_United States Marshals Service or _authorized Committee Staff

to serve and make return.
Witness my hand and the seal of the House of Representatives

of the United States, at the city of Washington, this
29th day of June . MQOO

/(9/2/\ yo—"7
=
Attest:

X oA
ek

Chairman.
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Quth

for _Mr. Robert A. Berman

c/o Steven C., Tabackman, Esq.
ObIon, Spivak

Fourth Floor

1755 Jefferson Davis Highway
Arlington, VA 22202

(703) 413 - 3000

before the Committee on &8 _Resources
of the United States House of
Represgentatrives

House of

QPO 109 31287 (m)
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T IAPANGSE PATENT ATIORNEY
* REGISTERED PATENT AGENT

RE: Robert A. Berman
Dear Madam Chairwoman:

Enclosed please find a description of Mr. Robert A. Berman’s educational and work
history and a copy of his current job description. The attachment to your letter references an
“attached disclosure form™ that “all witnesses must include.” However, neither the faxed copy
nor the mailed copy of your letter contained any document entitled “disclosure form” or anything
that appeared to be a “disclosure form.” Both versions of your letter had two copies-of the
instruction sheet that referred to the disclosure form, but no such form. Accordingly, no
disclosure form is being submitted by Mr. Berman.

On a more substantive issue, Mr. Berman objects to the conduct of a public hearing as
violative of the Rules for the Committee on Resources, which expressly incorporate by reference
Rule XI of the House of Representatives. As chairperson of the Subcommittee on Energy &
Mineral Resources, you must be aware that section (g)(1) of Rule XI requires that subcommittee
meetings be held in executive session when “disclosure of matters to be considered . . . would
tend to defame, degrade, or incriminate any person, . .."

At the May 4, 2000 public hearing, Majority members, including yourself, repeatedly
defamed Mr. Berman; most egregious was Rep.Kevin Brady’s calling Mr. Berman a “common
thief.” In this jurisdiction (and in every jurisdiction that I am aware of) that allegation is per se



121

OBLON, SPvAK, MCCLEUAND, MAIER & NEUSTADT, P.C.
Barbara Cubin

May 17, 2000

Page 2

defamation.! We anticipate that Majority members will continue with their defamation.
Accordingly, the ing scheduled for May 18, 2000 should be in executive session

Very truly yours,

LON, SPIVAK, MCCLELLAND

Steven C. Tabackman

SCT/jm
Enclosures

cc: Representative George Miller
Ranking Minority Member

'But for the Speech and Debate Clause, Mr, Berman would have aiready filed a lawsuit. I
presume that Mr. Brady and the other Members who — in their total and complete (but hardly
surprising) ignorance of the law — have accused Mr. Berman of illegalities, haven’t the courage
to waive immunity and stand behind their allegations in a court of law. They must know, as 1 do
based upon a painstaking examination of all statutes and regulations that might conceivably
apply to Mr. Berman’s conduct, that their allegations are completely unsupportable.
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10
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13

14
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16

17

18

19

20

Miller Reporting Co., Inc.

EXECUTIVE SESSION

INVESTIGATIVE HEARING TO EXAMINE LAWS, PRACTICES, AND
OPERATIONS OF THE DEPARTMENT OF THE INTERIOR (DOI) AND
DEPARTMENT OF ENERGY (DOE)} RELATED TO PAYMENTS TO THEIR
EMPLOYEES, INCLUDING FEDERAL PUBLIC LAND OIL ROYALTYAhND
VALUATION POLICY ADVISORS, FROM OUTSIDE SQURCES, INCLUDING
THE PROJECT ON GOVERNMENT OVERSIGHT; AND TO EXAMINE (A) THE
SOURCE OF FUNDS FOR SUCH PAYMENTS, (B) THE RELATIONSHIP
BETWEEN THOSE MANAGING AND OVERSEEING THE ORGANIZATION THAT
MADE THE PAYMENTS AND THE INDIVIDUALS WHO RECEIVED THE
PAYMENTS, (C) THE EFFECT OF THE PAYMENTS ON PROGRAMS,
POLICIES, AND POSITIONS OF SUCH DEPARTMENTS

Tuesday, July 11, 2000

House of Representatives,

Subcommittee on Energy and Mineral Resources,

Committee on Resources,

Washington, D.C.

The subcommittee proceeded in Executive Session at 11:55

a.m., in Room 1324, Longworth House Office Building, Hon.

ED AND UNEDITED, NOT FOR QUOTATION
UHREVS gR DUPLICATION IN ANY FORM
COMMITTEE ON RESOURCES




124

HII193.062 PAGE

21

Barbara Cubin [chairman o/t/ the subcommitteel presiding.
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97 Mr. Berman, I ask the clerk tc hand you a copy of

98| committee rules and a copy of House Rule XI(2) (k). These

99| have already been provided to you. In case you did not bring
100| copies, you can refer to these if necessary.
101 Mr. Berman, I will ask the clerk to hand you a document.
102| Would you please read aloud the fax cover message?
103 Would the--
104 Mr. UNDERWOOD. Can we see that?
108 Mrs. CUBIN. That is what I was going to say. Would the
106 staff make sure that all of the members have a copy of that?
107 Mr. UNDERWOOD. Can we see that document?
108 The CLERK. It is in your packets.
108 Mrs. CUBIN. It is the cover letter of a fax from Robert
110| Berman. It looks like this. I think you all have it.
111 Mr. UNDERWOOD. Addressed to Pat Davis?
112 Mrs. CUBIN. That is correct. That is the one.
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113

114
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TESTIMONY OF ROBERT A. BERMAN

Mr. BERMAN. Madam‘chairwoman, on May 18th I objected to
the subcommittee holding a public hearing on--

Mrgs. CUBIN. Mr. Berman--

Mr. BERMAN. -~-~the ground that the members of the
majority had defamed me--

Mrs. CUBIN. --could you put the microphone down so we
could hear? I can't hear you. Thank you. Is it on?

Mr. BERMAN. Madam Chairwoman, on May 18th, 2000, I
objected to the subcommittee holding a public hearing on the
grounds that the members of the majority had defamed me
during an earlier hearing held May 4th, 2000, and would
likely do so again. In a recent letter to me you stated that
converting your oversight hearing into an investigative
hearing constituted the subcommittee’s best effort to
accommodate my concerns. I disagree.

While I was clearly correct, as the subcommittee now
concedes, in my objection to a public hearing, the fact is
that the damage was done by the subcommittee’s failure to
follow the Rules of the House on May 4, 2000, when members of
the majority repeatedly defamed me in a public session,
including Mr. Brady going so far as to call me a *‘common

thief.””’

As I stated then, I will not answer this subcommittee’s
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137| questions until the members of the majority ignoring the
138| Rules of the House by publicly defaming me, waive their
139| immunity under the Speech and Debate Clause. Once that is
140{ accomplished, I will waive my constitutional rights and
141} answer the subcommittee’s questions. This not an act of
142! contempt. It is a request for simple fairness.
143 In addition, I question the legitimacy of this
144| subcommittee’s inquiry of me. Neither this subcommiﬁiee nor
145| the committee as a whole has identified a legitimate
146| legislative purpose within the jurisdiction of this
147| subcommittee to which questions about my relationship with
148| POGO are pertinent.
149 You have stated that it is this subcommittee’s purpose to
150 determine whether the seal on Mr. Johnson's gqui tam lawsuit
151} was lawfully broken. That is not\within this subcommittee’s
152| jurisdiction. You have stated that your purpose is to
153| determine whether perjury was committed in Mr. Johnson's
154| lawsuit. That is not within this subcommittee’s.
155 jurisdiction. You have stated that POGO‘’s award to me and
156 Mr. Speir influenced the final decision of the valuation
157{ rule, but the Department of the Interior has already said
158| that I was not involved in that decision on that rule.
159 Finally, you have said that the purpose of this is to
160! determine whether laws were broken by my accepting an award
161] from POGO, but that is an executive brénch, not a legislative




128

HIT193.062 PAGE 9
162| branch function. Moreover, virtually every member of the
163| majority has already stated that I broke the law, so that any
164| questions in that direction are pointless.
165 Accordingly, in light of the subcommittee’s failure to
166| abide by the Rules of the House and its failure to identify a
167| legitimate legislative purpose to which these ques;ions are
168| pertinent, I must respectfully decline to answer the
169 subcommittee’s questions.
170 [The statement of Mr. Berman follows:]
171} *%kkkdkkdkk*x INSERT **kkhdkddknk
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172 Mrs. CUBIN. I want to note for the record that the chief
1731 clerk of the Committee on Resources has entered the room.

174 Mr. Berman, I will ask again, I will ask you, do you

175| recognize the fax cover message?

176 Mr. BERMAN. Madam Chairwoman, I adopt the statement I
177| just read.

178 Mrs. CUBIN. Mr. Berman, in very few sentences, please
179| describe and summarize the preamble referenced in the fax

180| cover message.

181 Mr. BERMAN. Madam Chairwoman, I adopt the statement I
182| previously read.

183 Mrs. CUBIN. Mr. Berman, was a draft preamble for an oil
184! valuation--excuse me--was it, the memo that you have, a draft
185| preamble for an oil valuation or royalty regulation?

186 Mr. BERMAN. Madam Chairwoman, I adopt the statement I
187| previously read.

188 Mrs. CUBIN. Mr. Berman, would you provide the

1892 subcommittee with a copy of that preamble, please?

130 Mr. BERMAN. Madam Chairwoman, I have no knowledge of the
181| document to which you refer.

192 Mrs. CUBIN. Thank you. Well, let me get that clear.

193| You have no knowledge of a preamble, or you have no knowledge
194| of the document that I--the fax cover letter? Do you want me
195} to repeat the question?

196 Mr. BERMAN. If I understand your question, you asked me
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197| if I would provide you with a copy of the preamble.
198 Mrs. CUBIN. That is correct.
1393 Mr. BERMAN. I have no copy of anything that hasn’t
200| been--in my possession, I have no copy of a preamble that
201| hasn’'t been published.
202 Mrs. CUBIN. You have no copy of a preamble that hasn't}
203| been published? Is that what you said?
204 Mr. BERMAN. Madam Chairwoman, I am genuinely confused.
205 Mrs. CUBIN. Well, why don’t I just repeat the guestion?
206 Mr. BERMAN. The document that you handed me--
207 Mrs. CUBIN. Yes.
208 Mr. BERMAN. --does not in any way reference a preawmble
209| to a regulation.
210 Mrs. CUBIN. The fax--
211 Mr. BERMAN. The cover sheet.
212 Mrs. CUBIN. Would you let me read the section? ‘‘You
213| should have’’--this is a fax from Robert Berman to Pat Davis.
214 ‘‘You should have already received a fax of my recommended
215| preamble, as well as an e-mail containing document lists my
216| secretary located on her computer.’’
217 Will you provide the subcommittee with a copy of that
218| preamble, please? Mr. Berman, will you provide this
219| subcommittee with a copy of that preamble?
220 Mr. BERMAN. Madam Chairwoman, I am unable to do so. My
221| office has been searched. I no longer have any such
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222| document.
223 Mrs. CUBIN. Could you tell us what it is?
224 Mr. BERMAN. I adopt my prior statement.
225 Mrs. CUBIN. Pardon me?
226 Mr. BERMAN. I adopt my prior statement.
227 Mrs. CUBIN. Last guestion, then, Mr. Berman: The fax
228| cover message in front of you, the preamble and Eh; document
229| list mentioned in the fax cover message were not produced by
230| you when subpoenaed by the committee. Can you explain why?
231 Mr. BERMAN. I produced everything I had to the
222 committee.
233 Mrg. CUBIN. I'm sorry. I could not hear what you said.
234 Mr. BERMAN. I produced everything I had to the
235| committee.
236 Mrs. CUBIN. You mention the preamble in your own fax
237| cover message, and that has not been submitted to the
238 | committee.
239 Mr. BERMAN. I adopt my prior answer.
240 Mrs. CUBIN. The Chair recognizes Mr. Schaffer.
241 Mr. SCHAFFER. Thank you, Madam Chairman. I move that
242| the subcommittee sustain the ruling of the chairman that the
243| guestions put to the--
244 Mrs. CUBIN. Wait, wait, wait. Sorry.
245 Mr. Underwood, did you have--
246 Mr. UNDERWOOD. I have no questions.
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247 Mrs. CUBIN. Does anyone on the minority side have any
248) questions? Mr. Inslee?

249 Mr. INSLEE. This pertains to your basis, Mr. Berman, of
250 not answering questions, and I think it is appropriate for
251 you to make clear the basis of your refusal to answer

252| questions. As I understand, I have read and listened to your
253 comments or your statement, you have given us several reasons
254} you are not answering questions. But do I understand

255 zorrectly that one of the bases for your refusal to answer
256 qguestions is your current refusal‘to waive your rights

257| against self-incrimination? Is that accurate?

258 Mr. BERMAN. Mr. Inslee, I am not asserting that right at
2591 this time, but I am not waiving it either.

260 Mr. INSLEE. Thank you.

261 Mrs. CUBIN. Mr. Berman--oh, Mr. Faleomavaega?

262 Mr. FALEOMAVAEGA. Thank you, Madam Chairman.

263 If T might ask Mr. Berman, are you currently represented
264| by counsel of the Oblon, Spivak, McClelland, Maigr & Neustadt
265] law firm? A

266 Mr. BERMAN. Yes.

267 Mr. FALEOMAVAEGA. And is the gentleman sitting next to
268| you a member of that law firm, advising you accordingly?

2869 Mr. BERMAN. Yes, sir, he is.

270 Mr. FALEOMAVAEGA. And I wanted to follow up on Mr.

271| Inslee‘s guestion. Again, we just want to Be certain for the
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272} record that your refusal to respond to any of the questions
273| by the Madam Chairman and other members of the committee is
274} simply because you feei that your rights have been violated
275| because of the hearings that were held previous to today'’s
276 hearing.

277 Mr. BERMAN. That is correct.

278 Mr. FALEOMAVAEGA. And that because these rights have not
279| been corrected, at least for the record, for the purpose of
280| our hearing this afternocon, you will refuse, continue to

281| refuse to answer any questions unless some of the concerns
282! that you expressed earlier are corrected for the record.

283 Mr. BERMAN. That is correct, sir.

284 Mr. FALEOMAVAEGA. Thank you.

285 Madam Chairman, thank you.

286 Mr. BRADY. Madam Chairman?

287 Mrs. CUBIN. Mr. Brady?

288 Mr. BRADY. If I may, for the record, so that we

289| understand this, Mr. Berman’s rights have been completely

290! preserved, and this committee has gone out of its way to make
291| sure that he can exercise all of them, to the point that he
292 has exercised his right against self-incrimination 200 times
295 to hide the truth about his actions in this case, but he

294| wants us to give up our rights to pursue the truth, to open
295| them up to the American public.

296 That is, those are the facts and the basis for this
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refugal for him to simply tell the truth, to deny that he
provided information to POGO on this lawsuit, to deny that he
profited from his inside information, to clear his name about
the hundreds of thousands of dollars he has pocketed for this
information he has provided.

We have provided now two geparate forums and encouraged
him to exercise all his rights, and we have been fair, but it
is terribly unfair on his part to ask that we limit 5& give

up our rights to find the truth, when he is exercising his to

hide it.

Thank you, Madam Chairman.

Mrs. CUBIN. Mr. Berman, vou are here today under a
subpoena issued by the Committee on Resources dated June 293,

2000. In this hearing, as in an open oversight hearing, you
are required to answer pertinent questions unless you assert
a congtitutional privilege against compelled
self-incrimination. You have not asserted such a privilege.

The questions put to you each relate directlx to your
work as an oil valuation and royalty policy adviéor at the
Department of the Interior. This investigation is known by
you to include an examination of whether your work on oil
valuation and royalty matters may have been influenced or
coloréd by your December 1996 agreement with POGO to share
its oil royalty litigation proceeds.

The Committee on Resources and this subcommittee have a
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322] clear jurisdiction over these policies and programs
323| concerning oil produced under lease on public lands. The
324| committee and subcommittee also have clear jurisdiction
325] encompasging the oversight of those policies and programs,
326} including an obligation to safeguard the integrity of those
327 policies and prograﬁs.
328 The committee is equally empowered to ask these questions
329! to determine whether you produced all records required to be
320 produced under subpoenas issued by the committee. Without
331 that information, the committees is net able to rule on any
332] objection you might have to producing certain records, and is
333] unable to eﬁforce its subpoenas. A good faith but mistaken
334| conclusion by you that these questionsg are not regquired to be
335 answered will not shield vou if prosecuted for contempt éf
336 Congress.
337 As chairman, I rule that each of these questions is
338 pertinent and must be answered unless you assert your Fifth
339| Amendment privilege, I will repeat each question.
340 Mr. Berman, do you recognize the fax cover message?
341 Mr. BERMAN. Madam Chairwoman, I adopt my original
342} statement.
343 Mrs. CUBIN. Do you recognize--excuse me--in very few
344| sentences, please describe and summarize the preambdble
345] referenced in the fax cover message.
346 My. BERMAN. Madam Chairwoman, I adopt my original
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347) statement.
348 Mrs. CUBIN. Was a draft preamble for an oil
349| valuation--was it a draft preamble for an oil valuation or
350! royalty regulation?
351 Mr. BERMAN. Madam Chairwoman, I adopt my original
352} statement.
353 Mrs. CUBIN. Will you provide the subcommitte; with a
354! copy--you answered that.
355 Mr. Berman, the fax cover message in front of you, the
356| preamble and the document list mentioned in the fax cover
357| message were not produced by you when subpoenaed by the
358] committee. Can you explain why?
359 Mr. BERMAN. I produced everything I had to the
360| committee, according to the subpoena.
361 Mrs. CUBIN. The gquestions will not be repeated again,
362| Mr. Berman. I have ruled each to be pertinent and you have
363| refused to answer after hearing that ruling. Do you maintain
364| your refusal to answer the pertinent questions? .
365 Mr. BERMAN. I adopt my original statement.
366 Mrs. CUBIN. The Chair now recognizes Mr. Schaffer.
367 Mr. SCHAFFER. Thank you, Madam Chairman.
368 I move that the subcommittee sustain the rulings of the
369 chairman that the questions put to the witness, Robert A.
370| Berman, are pertinent to the announced subject of this

371

hearing; secondly, that the subcommittee sustain the ruling
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372] of the chairman ordering the witness to answer the questions;
373] and, thirdly, that the subcommittee directs the chairman to
374 report to the Committee on Resources that Robert A. Berman
375] has refused to answer pertinent guestions while appearing

376
377
378
329

380

382
383
384
385
385
387

388

330

391

382

under subpoena, and that the Subcommittee on Energy and
Mineral Resources recommends that appropriate actipns be
taken by the committee.

Mrs. CUBIN. I would just like to inform the-committee
that the majority counsel says that she will call and hold
the vote long enough for us to get through this, so we will
take a recorded vote on that motion. Is there any
discussion? Mr. Underwood?

Mr. UNDERWOOD. Yes. I just want to point out that he
did in fact answer the last guestion you asked.

Mrs. CUBIN. Thank you.

Mr. UNDERWOOD. And also I would like to submit, for
ineclusion in the record, letters from Mr. Tabackman on July
16th and June 20th to the committee. 2

Mrs. CUBIN. Without objection, so ordered.

{The information follows:]

*xkRFEEEEL [NSERT *¥rshkhsrxs
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383 Mrs. CUBIN. The clerk will now call the roll.
394 The CLERK. Mrs. Cubin?

398 Mrs. CUBIN. Aye.

396 The CLERK. Mrs. Cubin votes aye.
387 Mr. Tauzin?

298 [No response.]

399 The CLERK., Mr. Thornberxry?

400 [No response.]}

401 The CLERK. Mr. Cannon?

402 Mr. CANNON. Aaye.

403 The CLERK. Mr., Cannon votes aye.
404 Mr. Brady?

405 {No response.]

406 The CLERK. Mr. Schaffer?

407 Mr. SCHAFFER. Aye.

408 The CLERK. Mr. Schaffer votes aye.
40% Mr. Gibbons?

410 Mr. GIBBONS. Aye.

411 The CLERK. Mr. Gibbons votes aye.
412 Mr. Walden?

413 [No response.]

414 The CLERK. Mr. Tancredo?

415 Mr. TANCREDO. Aye.

416 The CLERK. Mr. Tancrede votes aye.
417 Mr. Underwood?

ig
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418 Mr. UNDERWOOD. No.
419 The CLERK. Mr. Underwood votes no.
420 Mr. Rahall?
421 [No response.]
422 The CLERK. Mr. Faleomavaega?
423 Mr. FALEOMAVAEGA. The motion, I didn’t follow the
424 gentleman‘’s--
425 Mrs. CUBIN. Mr. Schaffer?
426 Mr. SCHAFFER. Madam Chairman, I moved that the
427| subcommittee sustain the ruling of the chairman that the
428| questions put to the witness, Robert A. Berman, are pertinent
429| to the announced subject of the hearing; that the
430| subcommittee sustain the ruling of the chairman ordering the
431} witness to answer the questions; and that the subcommittee
432 directs the chairman to report to the Committee on Resources
433| that Robert A. Berman has refused to answer pertinent
434| gquestions while appearing under subpoena; and that the
435! Subcommittee on Energy and Mineral Resources recommends that
436| appropriate action be taken by the committee.
437 Mr. FALEOMAVAEGA. On that motion, Madam Chairman, my
438 response is no.
439 The CLERK. Mr. Féleomavaega votes no.
440 Mr. Ortiz?
441 [No response.]
442 The CLERK. Mr. Dooley?
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[No response.]

The CLERK. Mr. Kennedy?

[No response.]

The CLERK. Mr. John?

[No response.]

The CLERK. Mr. Inslee?

Mr. INSLEE. No.

The CLERK. Mr. Inslee votes no.

Mrs. CUBIN. The clerk will report the roll.

Mr. BRADY, How am I recorded?

The CLERK. Mr. Brady is not recoxded.

Mr. BRADY. Please record me as aye.

The CLERK. Mr. Brady votes aye.

Mrs. CUBIN. The clerk will report the roll.

The CLERK. On this vote the ayes are 6, the nays are 3.

Mrg. CUBIN. The motion has been adopted.

Mr. Berman, the subcommittee has sustained my ruling that
these gquestions are pertinent and are ordered to be answered.
Do you still maintain your refusal to answer these
questions?

Mr. BERMAN. I adopt my previcus statement.

Mrs. CUBIN. Mr. Berman, as directed, I will report to
the Committee on Resources that you have refused to answer
pertinent guestions while appearing under subpoena, and that

the subcommittee recommends appropriate action be taken
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468| against you.
469 Is there any further comment from the wminority side?
470 Mr. INSLEE. I would have a comment, two comments.
471 First off, the reason I voted ‘‘'‘no’’ on the last motion
472 is, again, I think it had a factual inaccuracy, in that the
473| witness actually did answer one of the questions, glthough it
474| surprised me, of the Chair, and I thought that we should have
475]| that language in the motion. So I wanted to explain>my vote
47¢{ in that regard.
477 But I would also like to caution the witness. I am not
478| giving free legal advice here, because I am not paid for that
4721 duty and don't represent the witness. But I do think the
480! witness should consider this issue, because I think there is
481) a serious question whether the witness’s position that due to
4562 | procedural failures by this committee--and I think there have
483} been some, and in my last comments about going into Executive
484 Session, I stated my position.
485 But I think that that procedural failure has-now been
486 | remedied by going into Executive Session, and I have serious
487| questions whether the witness is therefore given some type of
488| immunity from future discussion, just because this committee
48%| made procedural errors, which I believe this committee did
490| make serious procedural errors in referring to go into
431 Executive Session. But I just caution the witness that he
492 ought to be real sure that there is such a legal right to
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APPENDIX P

Mr. Keith Rutter

Keith Rutter is the Assistant Executive Director of POGO. Research by the Committee
indicated that he is responsible for POGO’s tax record-keeping; for consultation with tax
accountants on reporting the payments to Mr. Berman and Mr. Speir; and for taking minutes at
Board of Directors meetings. Mr. Rutter also appears to have responsibility for maintaining
certain fax records which federal law requires to be made available for public inspection and
photocopying.
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Subpecna Duces Tecum

By Authority of the House of Wepresentatives of the
Congress of the United States of America

Mr. Keith Rutter
o

You are hereby commanded to produce the things identified on- the attached schedule before the

XXX (.,. s on Resources

Don Young

of the House of Representatives of the United States, of which the Hott. ..oovcnmiicnnicisccnmanner
XXX

... 1 chairman, by producing such things in Room 1

L th - XXX i i i
engwor Building , in the city of Washington, on

i1 &1 : .M.
April » 2000 ot the hour of 12:00 p.m £DT

United States Marshals Service

to serve and make return.

Witness my hand and the seal of the House of Representatives
of the United States, at the city of Washington, this
1 V#] day of /?,”f { VW.aeo

Ao X k)

7 / / Chairman.

Attest:

= =
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i = m
oF

L= =S M
-2 = —
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Schedule of Records
Keith Rutter
Project on Government Oversight

Pursuant to the attached subpoena, provide to the Subcommittee on Energy and Mineral
Resources all records in your possession or control, or-to which you have access that relate to or
mention:

1. Al IRS Form 1023s filed by POGO or a predecessor organization and any correspondence
with the IRS relating to those filings, including but not limited to the favorable determination
letter(s);

2. Any modifications or updates to POGG’s current Form 1023, including but not limited to the
statement of charitable or exempt purposes;

- 4. Correspondence with the Internal Revenue Service concerning any such modifications or
updates;

5. The IRS Forms 990T, 990, and/or 990PF filed by POGO in each of the three most recent
years;

6. Instruction, guidance, or advice provided to you by anyone associated with POGO concerning
the solicitation of legal and accounting advice in relation to the November 2, 1998 payments to
Robert A. Berman and Robert A. Speir;

7. Instruction, guidance, or advice provided to you by anyone associated with POGO, excluding
any member of the firm Brand & Frulla acting in the capacity of an attorney for POGO, in
answering subpoenas issued by the Committee on Resources and/or by defendants in Johnson v.
Shell or defendants in the qui tam actien filed by POGO on June 9, 1997, including but not
limited to instruction, guidance, or advice concerning the production of Board of Directors
meeting minutes;

8. Communications between you and any Justice Department employee or Executive Branch law
enforcement office, agent or officer concerning POGO, Robert A. Berman, Robert A. Speir,
Danielle Brian, Leonard W. Brock, or Henry M. Banta, including but not limited to notification
that you are the target of a grand jury investigation;

9. The articles of incorporation and corporate by-laws in effect for POGO currently and, if
different, in 1996, 1997, 1998, and 1999;

10. The attached deposition transcript excerpt, including but not limited to references to Board of
Directors meeting minutes and the legal and accounting advice and opinions sought and given
with respect to payments to Mr. Berman and Mr. Speir.
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Definitions:
For purposes of this subpoena:

. The term "record” or "records” includes, but is not limited to, copies of any item, whether

written, typed, printed, recorded, transcribed, filmed, graphically portrayed, video-laped
r audio-taped, however produced or reproduced, and includes, but is not limited to, any

writing, reproduction, transcription, photograph, or video or audio recording, produced or
stored in any fashion, including any and all computer entries, accounting materials,
memoranda, diaries, telephone logs, telephone message slips, electronic messages (e-
mails), tapes, notes, talking points, letters, journai entries, reports, studies, drawings,
calendars, manuals, press releases, opinions, documents, analyses, messages, summaries,
bulletins, disks, briefing materials, notes, cover sheets or rouiing cover sheets or any
other machine-readable material of any sort whether prepared by current or former
cmployces, agents, consultants or by any non-cmployee without limitation and shali also
include redacted and un-redacted versions of the same record. The term includes records
that are in your physical possession and records that were formally in your physical
possession as well as records that are in storage.

® The terms "refer,” "relate,” and "concerning” mean anything that constitutes, contains,
embeodics, identifics, mentions, or deals with in any manner the matter under review.

. POGO refers to the Project on Gevernment Oversight and its” employcees, officers, and
dircctors.
° Jolmson v. Shell vefers to United States of America ex vel. J. Benjamin Johnseon, Jr. v.

Shetl Oil Company, et al, docket Number 9:96CV66 in the United States District Court
for the Eastern District of Texas, Lufkin Division.

Administrative Requirements

. Please specify as to each record provided which bullet number the record is responsive to.
If materials have alrcady been provided to the Commitlee pursuant to a previous
subpoena, please provide a descriptive log of such materials rather than duplicate copies.

. If you asscrt a constitutional privilege or an objection inregard to producing any
particular record, specify and characterize the record so withheld and specify the

objection or constitutional privilege under which the record is withheld.

. Provide three copics of cach record.
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March 30, 2000

Keith Ruiter
~Project on Government Oversight
1900L Street, N.W.
Suite 314
Washington, D.C. 20036-5027

Dear Mr. Rutter:

The Committee-on Resources of the United States House of Representatives is
conducting an inquiry into the general subject of laws; policies, practices, and operations of the
Department of the Interior and the Depattment of Energy which pertain to payments by non-
government organizations or by individuals to-employees involved in federal oil royalty
programs and policies; participation by employees in gui tam litigation affecting said programs
and policies of those departments; and disclosure requirements for employees participating in or
promised payment from such qui tam suits.

This inquiry is specifically reviewing: (1) payments made by the Project on Government
Oversight (POGO) to Robert A. Berman, an Interior employee and to Robert A. Speir, a now-
retired Energy employee, using funds derived principally from POGO’s participation in the
Johnson v. Shell litigation under the False Claims Act; and (2) allegations that POGO’s
participation in Johnson v. Shell and consequent payments to Mr. Berman and Mr. Speir were
facilitated by allegedly improper-actions by federal employees. .

The Committee’s inquiry is conducted pursuant to legislative, oversight, and investigative
authority under Rule X and Rule X1 of the Rules of the United States House of Representatives;
Rule 6 of the Rules For the Committee on Resources, 106th Congress, under which the
Committee on Resources has general oversight jurisdiction over the laws, policies, practices and
operation of the Department of the Interior and elements of the Department of Energy; and
Article I and Article II of the United States Constitution.

As part of this inquiry, the Subcommittee on Energy and Mineral Resources has been
charged with conducting hearings. You will soon receive a subpoena to testify at a
Subcommittee hearing on May 4, 2000, in Washington, D.C.. Because of your duties at POGO,
you may possess information helpful to this inquiry. You will be required to bring with you any
records which relate to the matters under review.
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Do not discuss the substance of your testimony with anyone other than your attorney prior
to your appearance before the Subcommiitee, Should anyone attempt to influence your testimony
in any way, immediately notify Committee counsel Thomas D. Casey at (202) 226-3927.

The matters under review are serious. Representative Don Young, Chairman of the
Committee on Resources, and I are committed to conducting a fair, nonpartisan inquiry. Your
cooperation and the information you may provide are important to this inquiry. If you have
questions about your appearance or testimony, please call Mr. Casey.

Sincerely,
Barbara Cubin

Chairman
Subcommiitee on Energy and Mineral Resources
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Subpena to Testify (Hearing)

By Authoritp of the Bouse of Representatives of the
Congress of the EAnited States of Ametica -

To _Me..Keith Rutter
You are hereby commanded to be and appear before the Sub- _ Committee on
of the House of Representatives
is chairman, in

Enerqgy and Mineral Resources

XXX in the city

of the Longworth
at the hour of 10:00 a.m. gpT

Room 1334
of Washington, on May_4. 2000
then and there to testify touching matters of inquiry committed to said Committee; and you

of the United States, of which the Hon._Barbara Cubin

are not to depart without leave of said Committee.

To_lUnited States Marshals Servigce

to serve and make return.
Witness my hand and the seal of the House of Representatives

of the United States, at the city of Washington, this
/s day of Aol W =er

/& o)
Chairman.
Attest: / /
Y = e Ny
Clerk.

RECE/VED
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BraND & FrULLA
A PROFESSIONAL CORPORATION
923 FIFTEENTH STREET, N.W.
WASHINGTON, D.C. 20008

TELEPRONE: (202 SEZHT00
TELECORIER! (202) 7377585

Aprit 21, 2000
HAND DELIVERED

The Honorable Don Young

Chairman

U.8. House of Representatives

Committee on Resources

1324 Longworih House Office Building

Washington, D.C. 20515 )
Aftn: Ms. Elizabeth Megginson, Chief Counsel

Re: Project on Government Oversight

Dear Chairman Young:

This responds to the fatest round of subpoenas, which you have issued to
members of the Project on Government Oversight's (*POGO”) Board of Directors, its
staff, and its attorney in the ol litigation.  We will respond to each of these groups of
subpoenas as follows:

Board of Directors

You have lssued subpoenas duces fecum to several members of the POGO
board of directors, including Henry Banta, Charles Hamel, Anne Zill, David Hunter,
Morton Mintz, David Burnham, Dina Rasor, Marjorie Sims, and Mike Cavallo. Many of
the categories of documents called for in these latest subpoenas overlap with or are
duplicative of categories of documents requested or demanded by you in previous
correspondence or subpoenas. (While all of the POGO Board member's subpoenas
are substantially simitar, | use the paragraph numbers used on POGO Board Member
Anne Zill's subpoena.) Compare §j 1-11, Schedule of Records, POGO Board of
Directors, Former POGO Directors, April 21, 2000 subpoena with 1 1-6, June 28,
1999 request for records from Danielle Brian, POGO executive director.

First, POGO has already produced, pursuant to these earlier requests and
subpoenas all records relating to its decision and its deliberations concerning payments
to Robert A. Berman or Robert A, Speir. 1Y 1-3 of April 21, 2000 subpoena. As we
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Branp & FruLLA

The Honorable Don Young
Aprii 21, 2000
Page 2

have consistently stated from the beginning of your inquiry we object, on grounds of
lack of statutory pertinency, o the demand for documents in paragraphs 4 through 11.

in the interest, however, of avoiding needless litigation and disputes over these
records, POGO simply has no additional documents that are responsive to these
paragraphs. The sum tolal of the “deliberations and discussions of the POGO Board of
Directors” concerning the awards to Berman and Speir are contained in the portions of
the POGO board meeting minutes which we have previously produced.

in this regard, | would point out 1o you that POGO is not a Foriune 500
corporation or an organization with a large support staff like other public charities and its
board members serve without compensation. The absence of records in the categories
you seek in your subpoenas reflects the trust and confidence which the board has
placed in the staff {o run the day to day affairs of the organization and the fact that it
directs its effects to fulfill the central mission of the organization -- uncovering fraud and
abuse in the government -- not o burdening the board with written materials.

Ag o this category of records, the individual mambers of the board have
searched for any records that they have separately rmaintained and have no responsive
documenis.

Finaily, your subpoena to POGO Board Member Dina Rasor makes two
additional improper demands. First, paragraph 11 calls for communication between
POGO and its atiorneys. As we have noted previously, these documents are not
pertinent to your investigation and are also protected by the attorney-client privilege.
Additionally, paragraph 13 of the subpoena demands production of Ms. Rasor's
publication “Courage Without Martyrdom: A Survival Guide for Whistleblowers.” This
docurment Is not pertinent to your investigation for reasons we have outlined in detall in
objections to previous demands from your commitiee and has not been produced.

POGO Stafi

You have issued a subpoena io Keith Rutter, Assistant Director of POGO, for
several categories of documents, including: 1) various IRS forms and correspondence
refated to its tax exempt status, 2) “instructions, quidance or advice” provided to POGO
concerning its soficitation of legal and accounting advice about the awards to Mr.
Berman and Mr. Speir, 3) communications with the Department of Justice, including any
netification that “you are the target of a grand jury investigation,” and 4) a document
request, in the form of a written interrogatory, for records that relate to a deposition
transcript.
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The Honorable Don Young
April 21, 2000
Page 3

You have also issued a subpoena to Danielle Brian, Executive Director of POGO
addressing: 1) records refating to the testimony of Benjamin Johnson in the form of a
written interrogatory, 2) communications with the Departrment of Justice, and 3) POGO's
Apiil 1985 report entitled “Department of the Interior Looks the Other Way: The
Govemnment's Slick Deal for the Ol Industry.”

While we have produced a copy of POGO’s report (which you have requested for
the first time) as well as one document relating to POGO's receipt of its share of the
Mobil oit settlement, we have repeatedly protested and objected to the utter lack of
pertinency of any of these other documents to the subject matter of your investigation -
oversight and review of the faws, policies, practices and operation of the Department of
Interior and thelr employees.

We have also consistently pointed out that several of the stated objectives of
your Committee -- investigation of whether perjury or abstruction has been committed
not before your commitiea but in a pending civil lawsuit and the consideration of
“weighing” what you contend is conflicting testimony -~ are not proper subjects of
legistative investigative commitlees. See Quinn v. United States, 349 U.S. 155, 161
{1958}, United States v. lcardi, 140 F. Supp. 383, 388 (D.D.C. 1958},

To those objections, we now add another and equally serious flaw in the newly
stated purposes of your inquiry, that is, a lack of authority to inquire into POGO’s tax
status and its communications with the IRS. It is now clear beyond peradventure of
doubt that you are attempting to intimidate POGO through threats to its tax status that
no committes of Congress, much less the Committes on Resources, can lawfully make.
The Supreme Court has heid that the authority to conduct investigations into specific
subjects must be clearly delegated by the House to the “questioning body,” in this case,
your committee.

it is the investigative power of the House that is vindicated by § 192. The
legistative history of § 192 makes plain that a clear chain of authority from the
House to the questioning body is an essential slement of the offense.

Gojack v. United States, 384 U.S. 702, 716 (1966).

in other words, “if the contempt occurs before a subcommittee, the line of
authority fram the House o the Committee and then to the Subcommitiee must plainly
angd explicitly appear, and it must appear in terms of a delegation with respectio a
particular, specific subject matier.” id. (emphasis added) The rules of the House
delegating subjects to the Committee on Resources, the “controling charter of its
powers fwhich] governs its right to exact testimony,” United States v. Rurnely, 345 U.S,
41, 44 (1853) makes no mention of any subject that would encompass POGO’s tax
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The Honorable Don Young
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exempt status. H.R. Rule X, cl. 1 (i), Rules of the House of Representatives, feprinted
in Constitution, Jefferson’s Manual and Rules of the House of Representalives § 732,
H.R. Doc. No. 105 - 358, 105" Cong. 2d, Session 436 — 438 (1999}, Indeed, the
House rules specifically delegate that subject to another commitiee. Rule H.R. Rule X,
cl. 1 (s) (8), H.R. Doc. No. 105 — 358, supra § 741 (delegating to the Commitice on
Ways and Means jurisdiction over “tax exempt foundations and Charitable trusts™).

In light of these objections your request in paragraph 9 of Mr. Rutter’s subpoena
for the “articlas of incorporation and-corporate by-laws in effect for POGO currently and,
if different, in 1996, 1997, 1998, and 1989" is not pertinent to your investigation and has
not been produced.

In addition, you also seek by subposna, any “Communications between you and
any Justice Department employee in Executive Branch law enforcement... including but
not fimited to nolification that you are a target.of a grand jury investigation.” This
request, ke those related 1o your stated goal to investigate whether perjury has been
commitied in a civil lawsuit, not only iacks periinence fo the oversight of programs and
policies of the Departments of Interior or Energy, but also is beyond the power of a
congressional committee in that it can have no legitimate lagislative purpose. See
Quinn v. United States, 349 U.8. 155, 161 (1965) (Congress' “power to investigate must
not be confused with any of the powers law enforcement; those powers are assigned
under the Constitufion to the Executive and the Judiciary” not the legislature); see afso
Unifed Slates v. fcardi, 140 F. Supp. 383, 388 (D.D.C. 1956). Simply put, this request
reveais an entirely inappropriate and iliegal attempt to interfere in the internal processes
of a coordinate branch and deprive POGO of its due process rights. An interested party

. before a federal agency has a right to both the actuality and the appearance of an
impartial decision - in this case to a fair and-unbiased determinatior: by the Department
of Justice. The subpoena’s demand for communications, if any, between the
Depantment of Justice and POGQO, is a thinly veiled attempt to interfere in the
Department's consideration of an ongoeing investigation. Pillsbury v. FTC, 354 F.2d 952,
964 (5" Cir. 1966) (FTC divestiture order invalid based on congressional interrogation
of FTC Chairman and staff); SEC v. Wheeling Pittsburgh Steel Corp., 648 F.2d 118, 126
{3d Cir. 1981) (en banc! (count refused to enforce agency subpoena issued because of
pressure from powerful congressional third party).

The demand for DOJ communications is an obvious preiude to pressure directed
to the DO in the decisional processes of reviewing POGO's conduct in making awards
to Mr. Berman and Mr. Speir. You have made known your vigws regarding the
Depariment of Justice’s reliance on longstanding precedent in both Republican and
Demgcratic administrations to protect its decision-making processes in criminal cases
from congressional interference. While you have stated that you “just don't buy that
broad excuse,” it is a principle well recognized in the law cited above,
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While Congress has, and can, review cloged criminal cases to render a proper
legistative judgment, including whather to amend specific statutes, determine the level
of authorization, and set appropriations for law enforcement agencies, or to review the
enforcement policies of the goverment, McGrain v. Daugherly, 273 U.S. 135, 17 ~178
{1926), E.F. Hutton Mail and Wire Fraud, House Subcommittee on Crime of the
Committee on the Judiciary, 89" Cong., 2¢ Session (Comm. Print 1986) (review of
Departments handling of closed case against brokerage house), it cannot reach into
open cases without depriving parties of due process, for when a congressional
“investigation focuses directly and substantially upon the mental decisional processes of
a [department] in a case which is pending before it, Congress is no longer intervening in
the [department's] legisiative function.” Pilisbury v. FTC, 354 F.2d at 964 {emphasis
added in original). It is at this point that courts “become concerned with the right of
private litigants to a fair trial and equally important, which cannot be maintained unless
those who exercise the judiciai function are free from powerful external influence.” Id.

Finally, your requests to Mr, Ruiter {4 10) and Ms. Brian {§ 1) for records relaling
to deposition testimaony attached to the subpoenas exceed your authority. As you are
authorized to issue subpoenas, not written interrogatories, no records relating to those
paragraphs have been provided.

POGO's Attorney

You have also issued a subpoena to Dan Packard, POGO's counsel in the.
Johnson v. Shelllitigation. Mr, Packard has searched his files and produced alf records
responsive to paragraphs 1-3. Although Mr. Packard possesses no records responsive
to paragraph 4, that request is not pertinent to your investigation and any documents
would also be subject to the attorney-client privilege. Similarly, your request in
paragraph 5 for fee agreements is not pertinent and would also be protected by th
attorney-client privilege. .

Sincerely,

- Sianiey M. Brand
Ross A. Nabateff
Andrew D). Herman
SMB/RAN/ADH:mob

Enclosures
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REDACTED BASED UPON LACK
OF PERTINENCY

Project on Government Oversight

Minutes of the
Project on Govermment Oversight
Board Meeting
December 9, 1996

The meeting was called to order at 5:10 p.m., at the offices of Lobell, Novins, & Lamont 1275 K
Street, NW, Suite 770, Washington, D.C.

Board members present were: Hank Baota, Chuck Hamel, Anne Zill, Jack Mitchell, Michael Cavallo
and David Hunter.

POGO Staff present were: Danielle Brian and Keith Rutter.

REDACTED BASED UPON LACK
OF PERTINENCY
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Project On Government Oversight

Minutes of the Board Meeting
October 27, 1998

REDACTED BASED UPON LACK
OF PERTINENCY

wrest swarime ey,

Ms. Brian then briefed the Board concerning the Mobil settiement. Mobil settled its
case and POGO received just under $1.2 miflion. Ms. Brian noted that the Navaho
Nation's share was $5 million. POGO will be awarding money to two whistleblowers who
have worked on this issue for over ten years. The staff consulted with our accountants and
a nonprofit/tax attorney recommended by Mr. Hunter to make sure we were following
proper procedure. The staff also consulted with a Constitutional attorney. The fawyers and
our accountant agreed that we send a letter stating that it was an award for public service
and that we would send them the appropriate tax form at the end of the year.

Ms. Brian then asked if the Board thought she should put out a press release. The
Board did not come to an.agreement on this issue.

Mr. Rutter then briefed the Board on what POGO has done with the settlement
money. On September-2, 1998, $1,143,359.60 from the Mobil Settlement was wired into
POGO's Money Market Account. On September 11, 1998, POGO added money from our
general operating funds to bring the amount up to°$1,200,000. This money was put into
a 30 day CD. On October 14, 1998, $1,205,630.00 was the value of the CD which
included $5,630 in interest. This money was put back into POGO’s Money Market



161

Account. On November 2, 1998, approximately $768,600 will be awarded to two*
whistleblowers. Therefore, in approximately the next week the staff will be giving each one
a check for approxirnately $380,000.00.

Ms. Brian then described that POGO's status as a future relator was up in the air.
Ms. Brian then updated the Board on the oil litigation. This Friday, Qctober 30" there will
be a very important hearing in Texas to decide finally on the issue of standing in the case.
The Judge will probably take about two weeks to decide the fate of the relators. There is
the multi-relator agreement, there is also the possibility that all the relators could be
dismissed. On the other hand, apparently there are four companies that are‘currentiy in
serious settlement discussions. Of course discussions could fall through or take several
months, :

The Board briefly discussed investing the money from the seftlement. it was
recommended that the staff contact Mr. Cavallo to see if he had any suggestions fo invest
the money. It was also suggested that the approximately $380,000 remaining with POGO
be kept separate from POGO's operating money. The Board agreed that the staff can
invest the money as they see fit. Mr. Rutter stated that besides contacting Mr. Cavallo, he
would also keep Ms. Rasor up to date with the staff decisions.

Mr. Hunter recommended that the Board table the discussion of what to do with the
setttement money until POGO hears more information about future settlements. However,
Mr. Hunter made a motion that the $380,000 in seftlement money be set aside as a
contingency fund. He recommended talking to the accountants to remave this money from
the organization's general operating funds. Mr. Burnham seconded the motion: The Board
voted unanimously to agree.

REDACTED BASED ypg,

N
OF PERTINENCY | CF
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REDACTED BASED UPON LACK
OF PERTINENGCY

The Board then wanted to recognize that Ms. Brian turned over the $10,000 doflars
to POGO that she received from Mobil. Ms. Brian stated that she, like the organization, did
niot get involved in the law suit against the oil companies for the money, but rather for the
principle o benefit the public interest. The Board again thanked Ms. Brian a‘nd the staff
for ali their efforts on this project. :

REDACTED BASED UPON LACK
OF PERTINENCY
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Don Youne, Cramman

1.5, Houge of Representutives
Conumitiee on Redources
Thiashington, BE 20515

June 26, 2000

Stanley M. Brand, Esq.
Brand & Frulla

923 Fifteenth Street, N.W.
‘Washington, D.C. 20005

Dear Mr. Brand:

The extended grace period allowing your clients, Henry M. Banta; Danielle Brian
Stockton; Keith Rutter; and the Project on Government Oversight to supplernent or complete
production under subpoenas for existing records issued by the Committee on Resources has
expired.

The Committee on Resources will be asked to consider the rulings set forth in this letter
and in prior correspondence concerning compliance with subpoenas issued to Mr. Banta, Ms.
Brian, Mr. Rutter, and POGC.

Included in this Committee business will be the rulings in my April 6, 2000 letter
concerning the documents withheld from production under the February 17, 2000 subpoena
issued to Mr. Banta. Repeated statements by you, on behalf of Mr. Banta, clearly cite a provision
of Title 29 of the United States Code to justify withholding many records. Only after my
overruling of this claim did Mr. Banta shift his argument fo claim the same right but cite 30 USC
1733. Iruls that the statutory provision now cited is not applicable to records in the possession
or control of Mr. Banta, in his private or professional capacities or in his role as a Director of
POGO, and are required to be produced.

Mr. Banta elected not to accept my April 6, 2000 offer to make an informed, itern by item
review of certain of the records withheld under claims of attorney-client and attorney work
product privileges. Those claims are therefore overruled and the records ordered to be produced.
1t should be noted that even the spare descriptions offered in Mr. Banta’s log indicate that many
of the items withheld under these claims are not privileged communications.

The Committee will also be asked fo consider all of the rulings, including those on
pertinency and statutory claims, by the Chair set forth in this letter and in my April 6, 2000 letter,

including:

1. The February 17, 2000 subpoenas issued to Ms. Brian and to POGO required production

itp: v house.goviresourcas!
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of pertinent phone records concerning a phone call concerning a matter covered by the
oversight review which is within the Committee’s jurisdiction.

2. The February 17, 2000 subpoena issued to POGO required production of other pertinent
records concerning matters covered by the oversight review which is within the
Committee’s jurisdiction.

3. The February 17, 2000 subpoena issued to Ms. Brian required production of records
relating to oil royalty litigation proceeds received by Ms. Brian and POGO from January
1, 1999 until the present and that those records are relevant to the oversight review which
is within the Commiittee’s jurisdiction.

4. The April 10, 2000 subpoena issued to Mr. Rutter required production of corporate and
tax records which are pertinent to the oversight inquiry which is within the Committee’s
Jjurisdiction and that the subpoena describes existing records, does not pose questions to
Mr. Rutter and thus does not constitute a written interrogatory.

S. The April 10, 2000 subpeena to Ms. Brian required production of pertinent records
relating to the oversight inquiry which is within the Committee’s jurisdiction and that the
subpoena describes existing records, does not pose questions to Ms. Brian and thus does
not constitute a written interrogatory.

6. The May 9, 2000 subpoena issued to Mr. Banta, in his personal and professional
capacities and in his role as a Dirsctor of POGO, required production of pertinent records
relating to the oversight inquiry which is within the Committee’s jurisdiction and that
claims of attorney-client privilege or atforney work product privilege are not applicable to
records numbered 1, 11, 12, 15, 16, 17, 19, 20, 21, 24, 25, and 51.

The Committee will also be asked to act on the failure of Mr. Banta, of Ms. Brian, of Mr.
Rutter, and of POGO to fully comply with the requirements of these subpoenas by withholding
records known to the Committee through other sources; by refusing to provide logs of withheld
responsive records; and by refusing to provide unredacted versions of responsive records.

Some or all of these matters will be taken up by the Committee on Resources at 11:00
AM on Wednesday, June 28, 2000 in Room 1324 of the Longworth House Office Building. If
the Committee sustains my rulings, as set forth above and in prior correspondence, full
production under by all subpoenas issued to Mr. Banta, Ms. Brian, Mr. Rutter, and POGO will be
due immediately. The documents must be delivered to the Committee on Resources, Room 1334
Longworth House Office Building no later than 6:00 PM EDT on the day the Committee acts.
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If the deficiencies are not cured, Contempt of Congress proceedings will begin to consider the
refusal by these persons to produce pertinent records required by Committes subpoenas.

The staff contact for this matter is Thomas D. Casey. Mr. Casey can be reached at (202)

226-3927.
@erel A
7 4

DON YOUNG
Chgfrman

CC: Honorable George Miller



Exhibit T



172

APPENDIXT
Ms. Danielle Brian Stockton

Danielle Brian Stockton, known professionally as Danielle Brian, is the Executive Director of
POGO. Along with Henry M. Banta, she appears to be the manager of POGO’s oil royaity
campaign. She is the principal author of four reports issued by POGO on the subject. Ms. Brian
along with Mr. Banta, agreed in December 1996 to share oil litigation proceeds with Mr. Berman
and Mr. Speir. As a co-relator with POGO, Ms. Brian filed a gui tam suit alleging fraudulent
underpayment of federal oil royalties. In January 1998, on behalf of POGO and herself, she
signed a memorialization of the agreement to disburse to Mr. Berman and Mr. Speir 33 1/3%
each of oil litigation proceeds received by POGO or herself.

Sworn hearing testimony and other information available to the Conumittee along with a
great weight of circumstances, tend to confirm the allegation that Ms. Brian and POGO filed
their oil royalty gui tam suit in Lufkin, Texas in June 1997 while in possession of improperly
gained knowledge that another such suit was pending under seal in that federal court. Ms. Brian
has refused to comply with subpoenas for records or testimony bearing on this question
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Subtipena Duces Tecum

By Authority of the House of Repregentatives of the
Congress of the Tnited States of Fmerica

t Oversight

Ta1.‘%‘.:.,Mﬂ%e‘ﬁxian...gﬁzmmﬁly.a:ﬁ.as.am,&ecut&ve JQirectar. of . the.Rrajact:
You are hereby commanded to produce the.things identified on the ahacked schedule before the

..................... seees COMMINES 0N . BESOMIRER 1. coneececamenre e vemrraniieesss
of the House of Representatives of the United Siates, of which the Hon. Don. Young...oe e

is chairman, by producing such things in Room ..1324........ of the
in the city of Washington, on

..................................
.....................................

B £e0 =1 = SOOI Building
OO+ R P - O , 81 the hour of ... 12, Naan..... O,
To . Ha B, MBTSRALS. SEIVHCE oottt en e rear e ae Vevensrnea
to serve and make rewrm,
. . .
3 h-: il Witness my hand and the seal of the House of Representatives
o ' of the United States, st the city of Washington, this
L. 3 ¥
e S L e s

Attest:

* Clerk,
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Schedule of Records (POGO)

(1) all records that relate in any way to any instance or instances when the Project on
Government Oversight (POGO), or anyone acting on behalf of POGO, discussed, communicated
regarding, made, or considered making payments of any kind or otherwise transferring funds or
anything of value to any employee or former employee of the Department of the Interior or the
Department of Energy.

(2) all records that relate to or concern a payment or payments or other transfer of funds or
anything of value from POGO to Mr. Robert Berman or 1o any other person employed by or
formerly employed by the Department of the Interior, )

{3) all records regarding any contact between POGQ, or-anyone acting on behalf of POGO, and
Mr, Robert Berman or Mr. Robert Speir related to any matter concerning oil valuation, ol
valuation regulations, oil valuation proposals, alternative methods for collection of federal oil
royalties (including legislative proposals), or any lawsuit in which POGO was 2 party, a refator, or
claimed to be a refator, or had any interest.

{4) all records that relate to or concern any payment or payments or other transfer of funds or
anything of value from POGO to Mr. Robert Speir or to any other person employed by or
formerly employed by the Department of Energy.

- (5) all records that mention, relate to, or refer to Mr. Robert Berman or Mr. Robert Speir.

(6) all records that relate to or concern POGO’s notification of the government of its intention to
share a False Claims Act settiement or proceeds with any government employees and all records
that relate to any response from any government entity with respect to such notification.

Definition of Record. For purposes of this subpoena, the term “record” or "records” includes, but
is not limited to, ‘copies of any item written, typed, printed, recorded, transcribed, filmed,
graphically portrayed, video or audie taped, however produced or reproduced, and includes, but
is not limited to any writing, reproduction, transcription, photograph, or vides or audio recording,
produced or stored-in any fashion, including any and all computer entries, accounting materials,
memoranda, diaries, telephone logs, telephone message slips, electronic messages (e-mails), tapes,
notes, talking points, letters, journal entries, reports, studies, drawings, calendars, manuals, press
releases, opinions, documents, analyses, messages, summaries, bulletins, disks, briefing materials
and notes, cover sheets or routing cover sheets or any other machine readable material of any sort
without limitation and shall also include redacted and unredacted versions of the same record.
The term includes records that are in the physical possession of POGO and records that were
formally in the physical possession of the POGO as well as records that are in storage.

Furthermore, for purposes of this subpoena, the terms “refer®, *relate”, and “concerning®, mean
anything that constitutes, contains embodies, identifies, mentions, deals with, in any manner the in
any manner any subject of items (1) through (6) listed above.
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Subpoera Duces Tecum

By Authority of the Bouse of Wepregentatives of the
Congress of the United States of America

Danielle Brian Stockton

To. Ms.
You are hargby commanded to produce the things idemtified on the atached schedule before the

Don Young

.. Committee on...
of the House of Representatives of the United States, of which the Hon,
e TEE is ¢hairman, by p g such things in Room ~1334 ........... of the
Longworth  Building xx¥ , in the city of Washmgmn. on

4:30 p.m. BST

.Februaxy 28, 2000 o he hour of

Uruted States Marshals sarv;sg

Jo ..
10 serve and make rewm,
Witness my hand and the sesl of the Houge of Representatives

of the United States, at the city of Washington, this
2000

. day of February

/@/\ 77&%44
/ Chasrman,

1
"oyl

“d

Antese:

— X lvdodl
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Schedule of Records
Danielie Brian Stockton

Pursuant to the attached subpoena, please deliver to the Committee by the date specified

any and all materials that meet the following descriptions. Please read this entire schedule, and
note the definitions and administrative requirements listed below.

Descriptions:
Please provide to the Committee all:

1.

Records showing all Project on Government Oversight telephone numbers assigned to or
in use by you during the period from February 1, 1996 through June 30, 1997 ;

Records showing all telephone number(s) assigned to your home, home office, or private
wireless/cellular service during the period from February 1, 1996 through June 30, 1997;

Records showing the name, address, office telephone number, and account representative
for the long distance service provider(s) and wireless/cellular service provider(s) used by
you from February 1, 1996 through June 30, 1997,

Home or home office local, long distance, and wireless/cellular telephone records
including but not limited to bills, call logs, call sheets, message records, and answering
machine and/or voice mail recordings from the period of February 1, 1996 through June
30, 1997,

Records concerning payments requested by; offered to; discussed, negotiated or received
by you pursuant to the Multi-Relator/Counsel Agreement in United States ex rel. J.
Benjamin Johnson, Jr. v. Shell Oil Company et al since January 1, 1999,

Definitions:
For purposes of this subpoena:

The term "record” or "records” includes, but is not limited to, copies of any item, whether
written, typed, printed, recorded, transcribed, filmed, graphically portrayed, video-taped
or audio-taped, however produced or reproduced, and includes, but is not limited to, any
writing, reproduction, transcription, photograph, or video or audio recording, produced or
stored in any fashion, including any and all computer entries, accounting materials,
memoranda, diaries, telephone logs, telephone message slips, electronic messages (e-
mails), tapes, notes, talking points, letters, journal entries, reports, studies, drawings,
calendars, manuals, press releases, opinions, documents, analyses, messages, summaries,
bulletins, disks, briefing materials, notes, cover sheets or routing cover sheets or any
other machine-readable material of any sort whether prepared by current or former
employees, agents, consultants or by any non-employee without limitation and shall also
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include redacted and unredacted versions of the same record. The term includes records -
that are in your physical possession and records that were formally in your physical
possession as well as records that are in storage;

. The terms "refer,” "relate,” and "concerning” mean anything that constitutes, contains,
embodies, identifies, mentions, or deals with in any manner the matter under review.

Administrative Requirements
Together with your response to this subpoena:
. Specify as to each record provided which bullet number the record is responsive to.

e If materials have already been provided to the Committee pursuant to a previous
subpoena, please provide a descriptive 1og of such materials rather than duplicate copies.

° Provide a log of each individual involved in deciding how to respond to this subpoena, in
responding to this subpoena, or in searching for or gathering materials in response to this
subpoena, with a brief description of what each individual did as part of the effort. The
testimony of such individuals as to the completeness of searches and production may be
sought later by the Committee.

. If you assert a privilege or objection in regard to producing any particular record, specify
and characterize the record so withheld and specify the objection or privilege under which
the record is withheld.
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Ms. Danielle Brian Stockton :
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You are hereby commanded to be and appear before the _ _Sub-

Committee on
Energy and Mineral Resources

of the House of Represeniatives !

of the United States, of which the Hon,_:Barbara Cubin

is chairman, in
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of Washington, on__. May 18, 2000

at the hounr of _2:00 p.m. EDT
then and there to testify touching ratters of inquiry committed to said Committee; and you

are not to depart without ieave of said Commitiee.

To_United States Marshals Service

to serve and make return.

Wilness my hand and the seal of the House of Representatives

of the United States, at the city of Wéshington, this

17 Apri
day of pril mjgoo
\—% g 5 E =2
gi a'hairrxg_g
" g = M
AttesL 2’2 0 =
2 = m
z = O
; =
_.‘1 : lerl:
1604 8820 €17 W3l

SIO[A¥IS 0348 1£:FD {3NL)0O BI- YdV



181

),

iK 808 B4

10 asnoy

CHADUV HHL OL “H*d 003C &V “0D0Z TI8aV
HOTEVI YT L RO SEROT VR AR

~peaiag

mw>mweucmmuaamx 30 2sSnoy ayy jo

sonanosay  Ji U0 INwwo] oY) si0jRq
(205-9E002 *2'0 “uoc3ibuiysep
FTE 9TIS

RH IS T U0ET

V1FISTaAq TUaw

W0342035 UETAG SLLoLUed 5§ 10f ewadgag

1 (300100 81-

s

£087d



Exhibit U



183

STENOGRAPHIC MINUTES
Unrevised and Unediied

Naot for Quotation or
Duplication

OVERSIGHT HEARING TO EXAMINE THE LAWS,
POLICIES, PRACTICES, AND OPERATIONS OF THE
DEPARTMENT OF THE INTERIOR, DEPARTMENT OF
ENERGY, AND OTHER AGENCIES PERTAINING TO
PAYMENTS TO THEIR EMPLOYEES, INCLUDING
PAYMENTS RELATIVE TO MINERAL ROYALTY
PROGRAMS AND POLICIES FROM PUBLIC LANDS AND
INDIAN LANDS

Thursday, May 18, 20600

House of Representatives,

Subcommittee on Energy and Mineral Resources,

Committee on Resources,

Committee Hearings
of the

U.S. HOUSE OF REPRESENTATIVES

AND UNEDITED, NOT FOR QUOTATION
OR DUPLICATION IN ANY FORM
~ COMMITTEE ON RESOURCES

OFFICE OF THE CLERK
Office of Official Reporters
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5360
5361
5362
5363
5364
5365
5366

#5367
5368
5369
5370
5371
5372
5373
5374
5375
5376
5377
5378
5379
5380
5381
5382
5383

5384

and Benjy Johnson.

Mr. SCHAFFER. And he--well, in April of last year, after
learning of your initial paymen to Berman and Speir, he
asked for and was granted pepfiission from the court, to
resign his representation/of POGO. Why was that?
Ms. STOCKTON. I lieve any communications between
myself and Mr. DaxzK are attorney/client privilegea.

Mr. SCHAFFER. PFair enough. Twc weeks ago the
Subcommittee received credible evidence from Mr. Johnson, Mr.
Martineck, and from their lawyers, which indicated that on
September 23rd, 1996, you telephoned Mr. Johnson, and stated
that you knew his case was still under seal, and asked that
he call your lawyers to join forces. And under oath in
September of last year, knowing that Mr. Johnson might
provide damaging teséimony against you in court, you claimed
it was the other way around. You swore that you invited him
to join your litigation, but when the Committee subpoenaed
evidence that would prove your version of the call, you did
not turn over a single scrap of paper about the call or the
conversation. Do you still admit to calling Mr. Johnson on
September 23xrd, 19967

Ms. STOCKTON. I know this will frustrate you, but
anything to do with the litigation is not pertinent to this

inguiry. But I can tell you--which may satisfy one of the

many conspiracy theories that you guys have been operating
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5385| on--that neither Mr. Berman nox Mr. Speir, and our decision
5386 to share money with them, had anything whatscever to do with
5387 any litigation under seal or not. We didn’t learn any
5388 information about any lawsuits of any kind from Mr. Berman or
5388 Mr. Speir. £o it’'s not pertinent because it has nothing to
53%0| do with our decision to share the money.

5391 Mr. SCHAFFER. So you will not admit to calling Mr.

5392| Johngon on September 23rd, 18%67?

5393 Ms. STOCKTON. I will not discuss anything that’s not
53941 pertinent to this inguiry, and because I'm explaining to you
5395! it has nothing to do with Berman or Speir. That’s why--

5398 Mr. SCHAFFER. I‘d like to give you a chance to deny for
5397 the Committee at this point in time. Could you refute the
5398 claim--my claim that you called Mr. Cohnson on September

5399 23rd, 19967

5400 Ma. STOCKTON. And as I've said, that question is not
5401| pertinent to the inquiry because it has nothing to do--

5402 Mrs. CUBIN. The Chair understands that Witness Brian has
5403| entered an objection because she believes that the answer to
5404{ the guestion is not pertinent to the subject under inquiry.
5405| The Chair will address the issue--please stop the clock. The
5406 Chair will address the issue and poll the members as to

5407 whether they believe the question is pertinent.

5408 The Chaiyr announced in the opening statement that the
5409

purpose of this hearing--and has repeatedly reiterated why
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5410| the Subcommittee has jurisdiction and authority. The Chair
5411| furthermore announced that we are examining one instance of
5412 where such payments were made to Mr. Berman and Mr. Speir by
5413 the Project on Government Oversight, and that is where the
£414] wmoney came Irom.

5415 We are examining where the money for the payments came
5415} from~-and it was from the lawsuit, so the guestion isg

5417 pertinent--the agreements and transactions that resulted in
5418 | the payments-~so that is pertinent as well--the work of the
5419 government employees who took the payments and differing
5420 accounts of the payments.

5421 Our purposes for this oversight relates to the integrity
5422| of the Executive Branch and the regulatory decision-making
5423| concerning programs within the Department of Energy, the
5424| Department of Interior, and the Minerals Management Service
5425| about matters under the jurisdiction of the Committee on
5426 Resources.

5427 I want to make sure that our purpose i cledrly

5428 | understood, because the Chair rules that the guestion put to
5429| the witness can yield an answer that allows the Subcommittee
5430| to better understand the subject matter we are examining.
5431] Specifically, the answer to the gquestion will reveal facts
5432! about the transactions and the true agreements related to the
5433| payments and their influence on the public domain oil royalty
5434 policy; facts about whether the operation of the departments
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5435| and the Minerals Management Service was subject to influence
5436} by the 1996 agreement between POGO, Berman and Speir; facts
5437| about the operation of the departments and possible sffect on
5438] royalty policy and rules recently promulgated; facts related
543%! to the formulation of agency responses to congressional
5440| proposals for new oil valuation systems such as the
5441 royalty-in-kind proposal considered by this Subcommittee;
5442 facts related to how the payments were able to be made and
5443| accepted by employees who worked in oil royalty policy areas,
5444{ so that the Subcommittee can formulate legislation if need be
54451 to raise the standards to insure these type of payments and
5446| side agreements that bring windfalls to federal employees
5447| will never be allowed to happen again.

5448 The answer is necegsary to understand the issues and
5449| subject matter of our hearing. The Chair therefore

5450 determines that the question re¢lates to a conetitutionally
5451| legitimate purpose. The Chair also determines that the
5452| question falls within the authority granted to gpngress by
5453| the Constitution and by thg House to the Committee and the
5454| Subcommittee. Our jurisdiction comes in part from Article
5455] IV, Section 3 of the US Constitution, which states that,
5456| quote: ‘‘That Congress shall have power to dispose of and
5457! make all needful rules and regulations, respecting the
5458] territory or other property belonging to the United States.’’
5459 Unguote.
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5460 Article I of the Constitution, related to Legislative
5461 Branch power, also serxrves as a basis for our jurisdiction
5462} over the subject matter of this hearing. This jurisdiction
5463 | has been delegated under House Rule X (1) (1) {(11), (12}, {(17)
5464| and (19) to the Committee on Resources.

5465 Finally, our jurisdiction is additionally based on Rule X
5466 (2) of the House Rules, which confers general oversight

5467| authority and jurisdiction over the organization and

5468 operation of departments that administer programs under the
5469| jurisdiction of the Committee and Subcommittee. Clearly, oil
5470 royalties fall within the Subcommittee’s jurisdiction, as do
5471 factors that influence oil royalty policy development and
5472| implementation within the department, which is clearly an
5473 | aspect of the operation of the department.

5474 The question asked falls within the grant of my authority
5475| made by the Constitution to the Congress, then the Committee,
5476 | and the Subcommittee by the House.

5477 The Chair informs the witness that the question meets the
5478| two requirements of pertinency. We have a constitutionally
5479 legitimate legislative purpose, and the question is within
5480 the grant of authority to the Subcommittee. Let me

5481 furthermore explain why the question is pertinent. Payments,
5482| let alone payments of the magnitude received to date by

5483 policy advisors in the departments, certainly can and likely
5484 will influence agency decisions. We heard testimony at our
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5485! last hearing that the payments to Berman and Speir were
54861 agreed to in 1986 and that the operation of the department to
5487 develop the POGO/Brian lawsuit, which led to the payments to
5488| Mr, Berman and Mr. Speir. Rules and procedures must be in
5489| place to prevent the department and its resources from being
5490 used to help litigants learn how to frame competing lawsuits,
5491 ] develop their cases, and prosecute their claimg, if that in
5492 fact is what was done.
5492 But to determine what was done, we must ask the guestion
5494 and have it answered, or you can be held in contempt. That
5495| is why this question and all the guestions that relate to the
5496 subject of this inquiry are pertinent.
5497 Mr. Schaffer, would you please ask the guestion of the
54581 witness again.
5498 Mr. SCHAFFER. Thank you, Madam Chairman.
5500 Do you still admit to calling Mr. Johnson on September
5501 23rd, 19967
5502 Ms. STOCKTON. Lat me explain to you why wmy grganization,
5503| in its entirety--
5504 Mr. SCHAFFER. Just a yes or no. Just a yes or no.
5508 Ms. STOCKTON. --if going to continue to asgert our
5506] pertinence privilege, becauge, frankly, I would love to
5507] answer your questions--
5508 Mrs. CUBIN. Excuse me, Ms. Brian--
5509

Ms. STOCKTON. I would love to answer these questions
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5510| because they--
5511 Mrs. CUBIN. The guestion put to you was whether or--
5512 Ms. STOCKTON. --deflect all of these silly conspiracies
5513( that you keep coming up with.
5514 Mrs. CUBIN. Again, I ask you to--
5515 Ms. STOCKTON. But let me tell you why I have to asser£~-
8516 Mrs. CUBIN., --you can be held in contempt if ;nu do not.
5517 Ms. STOCKTON. You've asked me a gquestion, Madam
5518| Chairwoman--
5519 Mrs. CUBIN. I warn the witness--
5820 Ms. STOCKTON. --and I'm answering why I’'m not telling
5521 you--
5522 Mrs. CUBIN. --in the voice of the Supreme Court.
5523 Ms. STOCKTON. --the answer you want.
5524 Mrs. CUBIN. That an erroneous determination on her part
5525! that the question is not pertinent, even if made in the
5526 utmost good faith, does not exculpate her in the court if--
5527 Ms. STOCKTON. I can save you the time. I heard this
5528} before.
5529 Mrs. CUBIN. --if later ruled that the questions were
5530} pertinent to the guestion under inguiry. Would you please
5531| answer the guestion?
5832 Ms. STOCKTON. Let me explain why we are aggressively
5533 protecting--
5534 Mrs. CUBIN. Would you please restate the question, Mr.
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5535 Schaffexr?
5536 Mr. SCHAFFER. Thank you, Madam Chairman.
5537 Ms. STOCKTON. --our defense of pertinence, which is
5538 this--
5539 Mr. SCHAFFER. MNMs. Brian, do--
5540 Ms. STOCKTON. --Subcommittee has asked us questions
5541| about our tax exempt status--
5542 Mr. SCHAFFER. --you still admit calling Mr. Johnscﬁ on
5543} September 23rd of 19967
5544 Ms. STOCKTON. --and has asked for phone records for a
5545 year and a half period of my home and organization. It has
5546 asked for publications written by our board--
5547 Mrs. CUBIN. You're out of order, Ms. Brian.
5548 Mr. Schaffer, would you please ask the guestion?
5549 Mr. SCHAFFER. Ms. Brian, do you still admit to calling
5550] Mr. Johnson on September 23rd, 19%6? Yes or no would be
5551 fine, would suffice.
5552 Ms. STOCKTON, 1If I could finish what I was trying to
5553 say. The reason we--
5554 Mrs. CUBIN. The witness will answer the question yes or
5555{ no.
5558 Ms. STOCKTON. I will not answer the question because of
5557| my pertinence--
5558 Mrs. CUBIN. Again I ask the witness to answer the
5589

question, and again I warn the witness that you can be held
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5560
5561
5562
5563
5564
5565
5566
5567
5568
5569
5570
5571
5572
5573
5574
5575
5576
5577
5578
5579
5580

V¥ 5581
5582
5583

5584

in contempt if you do not. This is your last chance. Please
answer the guestion.

Ms. STOCKTON. I am going to have to assert our
pertinence defense because this Subcommittee has abused its
authority and jurisdiction dramatically, and we realize if we
open any doors, they’ll never end.

Mrs. CUBIN. We don‘t need a reason. The Chair rules
that the question is pertinent, and now I will poll the
members. An aye vote determines whether the Committee agrees
that the question is pertinent. Mr. Schaffer?

Mr. SCHAFFER. I vote aye.

Mrs. CUBIN. Mr. Brady?

Mr. BRADY. Aye.

Mrs. CUBIN. And the Chairman votes aye. No other
members are present, so the vote is unanimous. The question
is pertinent, and this is the last time I will ask the
question, Ms. Brian. Would you restate the guestion one more
time? *

Mr. SCHAFFER. Thank you, Madam Chairman.

Ms. Brian, de you still admit to calling Mr. Johnson on
September 23rd, 19967

Ms. STOCKTON. My objection remains.

Mrs. CUBIN. Would you proceed, Mr. Schaffer?

Mr. SCHAFFER. Your claim that you invited him to join

your lawsuit is one that you have made before. Do you still
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5585| maintain that you invited him to join your lawsuit?
5586 Ms. STOCKTON. Yet again, because this has nothing to do
5587] with our decision to share the proceeds from the Mobil
5588 | settlement with Mr. Berman or Mr. Speir, I'm not going to
5589| answer any guestions that have nothing to do with--
5520 Mr. SCHAFFER. Is there any evidence you can provide this
5591| Committee to corroborate your version of the story as you
5592] have previously testified under oath?
5593 Ms. STOCKTCN. Which story?
5594 Mr. SCHAFFER. Your previous statement under oath that
5595 you called Mr. Johnson on September 23rd, 1996, and that you
5596 | claimed that you had invited him to join your lawsuit?
5587 Ms. STOCKTON. As I've said, since that has nothing to do
5598| with Mr. Berman or Mr. Speix, I'm not answering it.
5599 Mrs. CUBIN. The Chair again rules that the guestion is
5600| pertinent for the same reasons that I‘ve just outlined. I
5601| don’t need to go through the script again. But do you
5602} understand why the--do you understand the ruling of the Chair
5603| or would you like me to go through this again? "
5604 Ms. STOCKTON. ©No, I certainly understand.
5605 Mrs. CUBIN. So I must ask you to answer the question
5606 | again, and Mr. Schaffer, will you please restate the
5607 question?
5608 Mr. SCHAFFER. Can you offer any evidence to the
5609| Subcommittee to corroborate your version of this phone call
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5610| on September 23rd, and the claim that you made at that peint
5611} in time that--or during your previcusly sworn testimony, that
5612| you invited Mr. Johnson to join your suit?

5613 Ms. STOCKTON. As I‘ve said, and in fact, you have the
5614 | transcripts of 14 hours of testimony that I have given. I am
5615] not afraid of answering these guestions. It’s simply that in
5616| this particular forum it’s not relevant and not pertinent.
5617 Mr. SCHAFFER. Is it fair to say that you will not

5618| provide evidence to this Committee to corroborate your

5619| testimony?

5620 Ms., STOCKTON. Not to this Subcommittee I won’t.

5621 Mrs. CUBIN. Again I ask the witness to answer the

5622 cquestion, and warn the witness that you can be held in

5623| contempt if you do not.

5624 Ms. STOCKTON. My objection remains.

5625 Mrs. CUBIN. Once again I will poll the members as to
5626! whether or not the Committee determines that the question is
$627! pertiment. Mr. Schaffer? 2

5628 Mr. SCHAFFER. Aye, the information is pertinent.

5629 Mrs. CUBIN. Mr. Brady?

5630 Mr. BRADY. Aye.

5631 Mrs. CUBIN. And the Chair votes aye. The gquestion is
5632] pertinent. I warn the witness in the words of the Supreme
5633{ Court, that an erroneous determination on her part that the
5634

question is not pertinent, even if made in the utmost good
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5635] faith, does not exculpate her, and if the court should later
5636} rule that the questions were pertinent te the question under
5637 inquiry. This is your last chance to answer the guestion,
5638| Ms. Brian.

5638 Ms. STOCKTON. I'n not answering it to the Subcommittes.
5640 Mrs. CUBIN. Mr. Schaffer, would you like to continue?
5641 Mr. SCHAFFER. Thank yow, Madam Chairman.

5642 Ms. Brian, can you offer any evidence to this

5643| Subcommittee to corroborate your version of this phone call
5644] and the nature of it as you provided in your sworn testimony
5645| in September of last year?

5646 Ms. STOCKTON. Are we back to the Benjy Johnson phone
56471 call?

5648 Mr. SCHAFFER. Yes.

5649 Ms. STOCKTON. Well, I mean, you’re wasting everyone’'s
5650] time, because I’'m not going to talk about it.

5651 Mr. SCHAFFER. So the answer is no, you cannot provide
5652 evidence to the Committee? s

5653 Ms. STOCKTON. The answexr is I’'m not talking about

56541 somerhing that’s not pertinent to your inguiry. You can skip
5655| down to the next set of gquestions. I'm just not going to do
5656 it.

5657 Mr. SCHAFFER. You’'re nbt going to do it? Very good,
5658 thank you.

5659 Last November, Henry Bantd gave a deposition under oath




Exhibit V



197

STENOGRAPHIC MINUTES
Unrevised and Unedited

Not for Quotation or
Duplication

OVERSIGHT HEARING TO EXAMINE THE LAWS,
POLICIES, PRACTICES, AND OPERATIONS OF THE
DEPARTMENT OF THE INTERIOR, DEPARTMENT OF
ENERGY, AND OTHER AGENCIES PERTAINING TO
PAYMENTS TO THEIR EMPLOYEES, INCLUDING
PAYMENTS RELATIVE TO MINERAL ROYALTY
PROGRAMS AND POLICIES FROM PUBLIC LANDS AND
INDIAN LANDS

Thursday, May 18, 2000

House of Representatives,

Subcommittee on Energy and Mineral Resources,

Committee on Resources,

Committee Hearings
of the

U.S. HOUSE OF REPRESENTATIVES

UNREVISED AND UNEDITED, NOT FOR QUOTATION
{s%)ﬂ DUPLICATION IN ANY FORM
~ COMMITTEEONRE

OFFICE OF THE CLERK
Office of Official Reporters



198

HII139.060 PAGE 253
6110| pertinent for us to ask questions about thay agreement and
6111| how you arrived at it?

6112 Ms. STOCKTON. No, it is absolutely/pertinent, obviously,
6113 | about this agreement.

6114 Mr. BRADY. Good, good. Then let’'s do that.

6115 Ms. STOCKTON. About the agreefment.

6116 Mr. BRADY. Let’s do that. '

6117 Ms. STOCKTON. Or any sharing with Berman and Speir,

6118 Mr. BRADY. The agreeme dealt with the lawsuit that you
6119| filed. The question is: ow did you develop the information
6120| for the lawsuit for the Agreement which you now agree is

6121 pertinent.

€122 Ms. STOCKTON. THe agreement is pertinent.

6123 Mr. BRADY. The question to you: did you have personal
6124 knowledge of the Johnson v. Shell qui tam lawsuit while it
€125] was under seal?

6126 Ms. STOCKTON. I can say that neither Mr. Berman nor Mr.
6127 Speir gave me any information about any lawsuit or to help me
6128| file any lawsuit.

6129 Mr. BRADY. Okay. The question is: did you have

6130| personal knowledge of the Johnson v. Shell qui tam lawsuit
6131| while it was under seal?

6132 Ms. STOCKTON. Well, to get my answer, which is under
61331 oath, you can refer to the testimony I’ve already given on
6134| the subject, but in this forum I cannot--
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6135 Mr. BRADY. But for openness and honesty, is it--
6136 Ms. STOCKTON. No, I can‘t, because this Subcommittee--I
6137 have to protect my organization from this Subcommittee’s
6138] insatiable desire to go into every corner of our--
6133 Mr. BRADY. Excusa me. I'm not asking for the whole
6140 | organization. I‘m asking you. Now that you have said it is
61411 pertinent about how you reached this agreement, let's start
61421 at the begimning. Did you have personal knowledge of the
6143| Johnson v. Shell qui tam lawsuit while it was under seal?
6144] Yes or no.
6145 Ms. STOCKTON. And my answer is, it is pertinent.
6146 Mr. BRADY. Thank you. 8o yes or no.
6147 Ms. STOCKTON. No. My answer is it is pertinent with
61481 regards to Mr. Berman and Mr. Speir, and neithexr of those
6142 gentlemen had anything to do with that lawsuit.
€150 Mr. BRADY. Actually, the gquestion isn’t about Mr. Berman
6151 and Mr. Speir; it is only about your personal knowledge.
6152 Ms. STOCKTON. But that’s my point, because that is the
6153| only part that's pertinent, is with regardé to cur sharing
$154| money with Mr. Beryman and Mr. Speir.
6155 Mr. BRADY. You said--you just testified you came up with
6156 one-third, one-third, one-third split on how te divvy up this
6157{ lawsuit. So let‘s go back and ask you, since it was your
£158| idea and you initiated it. 8o, as the initiator, did you
6159 have personal knowledge of the Johnson v. Shell lawsuit
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6160| under--while it was under seal? Simple yes or no.
6161 Ms. STOCKTON. The simple answer is you can f£ind the
6162] answer to that in my transcript.
6163 Mr. BRADY. Is it yes or no?
6164 Ms. STOCKTON. And I‘'m not answering it in this forum.
6165] I've already answered it.
6166 Mr. BRADY. It is in your transcript. )
6167 Ms. STOCKTON. Right.
6168 Mr. BRADY. So we must dig through it, but for the sake
6169 of--
6170 Ms. STOCKTON. Well, I'm sure Mr. Casey has the answers
6171| there already.
6172 Mr. BRADY. --timeliness, is the answer yes or no?
6173 Ms. STOCKTON. I have to protect our interest and
6174 | preserve our defenses against this Subcommittee.
6175 Mrs. CUBIN. Ms. Brian, it is--it has already been ruled
6176| as pertinent. Pertinency is decided by the Committee, not
6177| the witness. That is the authority of the Committee to do
6178 that, and the Committee has determined that the question is
6179 pertinent. So--
6180 Ms. STOCKTON. But if you want the answer, you‘ve already
6181| got it. You’'ve got the answer in your--
6182 Mr. BRADY. For the sake of brevity, what is the answer?
€183 Mrs. CUBIN. Now, this--I mean this really is silly. You
€184] do realize that you can be held in contempt for not answering
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6185| this question, and--
6186 Ms. STOCKTON. I'm not doing this lightly, Madam
6187| Chairman--I'm sorry--Madam Chairwoman, but the reality is,
6188| this Subcommittee has been so abusive in its treatment of us
6189 that we have to be very aggressive in protecting our rights.
6190 Mrs. CUBIN. Ms. Brian, that is irrelevant to the
6191 | purposes of this hearing. \
6192 Ms. STOCKTON. ©No, it’s really not irrelevant.
6193 Mrs. CUBIN. So I will go through the script. We have to
6194| do this properly sc that when contempt charges are--yes,
€195| please restore some time back on the clock for all this--so
6196| that when contempt charges are pursued, then we will have
6197] done it correctly. So forgive me--I guess you don’t need to
6198 forgive me; you are requiring this.
6199 The Chair understands that the Witness Brian has entered
6200] an objection because she believes the answer to the question
6201) is not pertinént to the subject under inguiry. The Chair
6202] will address the issue and poll the members as t? whether
62023| they believe the question is pertinent.
6204 The Chair anncunced in the opening statement that the
6205| purpose of this hearing--the Chair announced the purpose of
6206| this hearing, and has repeatedly reiterated why this
6207} Subcommittee has jurisdiction and authority. The Chair
6208| furthermore announced that we are examining one instance of
6209 '

where such payments were made to Mr. Berman and Mr. Speir by
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6210] the Project on Government Oversight.
6211 We are examining where the money for the payments came
6212 from; the agreements and transactions that resulted in the
6213 payments; the work of the government employees who took the
6214] payments and differing accounts of the payments.
6215 Our purposes for this oversight relates to the integrity
6216| of the Executive Branch and the regulatory decision-making
6217{ concerns within the Department of Energy, the Department of
€218 Interior, and the Minerals Management Service about matters
6219 under the jurisdiction of the Committee.
€220 I want to make sure that the purpose is clearly
6221 understood, because the Chair rules that the question put to
6222 the witness can yield an answer that allows the Subcommittee
6223| to better understand the subject matter we are examining.
6224 The answer is necessary to understand the issues and
6225| subject matter of our hearing. The Chair therefore
6226 determines that the gquestion relates to a constitutionally
6227| legitimate purpose. The Chair also determines that the
6228] question falls within the authority granted to Congress by
6229| the Constitution and by the House to the Committee and
6230 Subcommittee. Our jurisdiction comes in part from Article
6231| IV, Section 3 of the US Constitution, which states, quote:
6232 *‘That Congress shall have power to digpose of and make all
€233] needful rules and regulations; respecting the territory or
6234 other property belonging to the United States.’’ Ungquote.
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6235 Article I of the Constitution, related to Legiglative
6236 Branch power, also serves as a basis for our jurisdiction
6237] over the subject matter of this hearing. This jurisdiction
6238 has also been delegated under House Rule X (1) (1) (11}, (12},
623%9| (17) and (19) to the Committes on Resources.
£240 Finally, our jurisdiction is additionally based on Rule X
6241} (2} of the House Rules, which confers general oversight
6242 authority and jurisdiction over the organization and
€243] cperation of the departments that administer programs under
6244 the jurisdiction of the Committee and Subcommittee. Clearly,
6245 o0il royalties fall within the Subcommittee’s jurisdiction, as
6246] do factors that influence oil royalty policy development and
6247| implementation within the department, which is clearly an
€248 aspect of the operation of the department.

6249 The question asked falls within the grant of authority
6250 made by the Constitution to the Congress, then the Committee,
6251} and the Subcommittee by the House.

6252 The Chair informs the witness that the quest%cn meets the
€253| two requirements of pertinency. We have the con;titutionally
6254 legitimate legislative purpose, and the guestion is within
6255| the grant of authority to the Subcommittee. Let me further
6256 | explain why the question is pertinent. Payments, let alone
6257} payments of the magnitude received to date by the policy

6258| advisors in the departments, certainly can and likely will
6259

influence agency decisions. We heard testimony in the last
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6260| hearing that the payments to Berman and Speir were agreed to
6261 in 1996 and that the operation of the department was used to
6262) develop the POGO/Brian lawsuit, which led to the payments to
6263| Mr. Berman and Mr. Speir. It is pertinent because the funds
6264| that made the payments came from the Johnson v. Shell case,
6265| and the subject matter of the suit is in our jurisdiction.
6266 Rules and procedures must be in place to preve;t the
6267 department and its resources from being used to help
6268 litigants learn how to frame competing lawsuits, develop
6269 their cases, and prosecute their claims, if fact that’s what
6270{ was done.

6271 But to determine what was done, we must ask the question
6272| and have it answered, or you can be held in contempt. This
6273| is why the question and all questions that relate to the
6274| subject of this inquiry are pertinent.

6275 Mr. Brady, would you please restate the gquestion?

6276 Mr. BRADY. Yes. Do you have--Ms. Stockton, do you have
6277)| any knowledge, persocnal knowledge or otherwise, of the

6278 Johnson v. Shell qui tam lawsuit while it was under seal?
6279 Ms. STOCKTON. My objection stands.

6280 Mrs. CUBIN. I again ask the witness to the--I again ask
6281| the witness to answer the question, and remind the witness
6282 that you can be held in contempt if you do not.

6283 Mr. Brady, would you state the question one more time?
6284 Mr. BRADY. Ms. Stockton, do you have any knowledge,
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6285] personal knowledge or otherwise, of the Johnson v. Shell qui
6286| tam lawsuit--I have trouble pronouncing--while under--while
6287} it was under seal?.

6288 Ms. STOCKTON. My objection stands.

6289 Mrs. CUBIN. I warn the witness in the words of the

6290] Supreme Court, that, guote, '‘An erroneous determipation on
6291| her part that the question is not pertinent, even if made in
6292! the utmost good faith, does not exculpate her if the court
6293} should later rule that the questions were pertinent to the
6294 guestion under the inguiry.’’ Cite, Watkins v. United

6295| States. This is your last chance, Ms. Brian. Would you
6296 please answer the guestion?

€297 Ms. STOCKTON. My cbjection stands.

6298 Mrs. CUBIN. Would you proceed, Mr. Brady?

6299 Mr. BRADY. Yes. I will note that the witness did agree
6300 to answer this guestion by referring to other documents, and
6301} so it seems very hypocritical that she would not simply

6302] answer this cuestion. R

6303 Ms. STOCKTON. Can I as}i what document ?ou’re referring
§304; toY?

6305 Mr. BRADY. You referred to it. You said that you had
€306 provided the answer to the Compittee in earlier testimony.
6307 Ms. STOCKTON. So?

€308 Mr. BRADY., Surely your memqry is not that short.

6309 Ms. STOCKTON. I said I’ve ngver answered to the
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APPENDIX W

THE PROJECT ON GOVERNMENT OVERSIGHT

The Project on Government Oversight (POGO) is a private corporation organized as a
nonprofit corporation in the District of Columbia and qualifying as an exempt organization under
section 501(c)(3) of the Internal Revenue Code.

Evidence suggests that, between December 1993 and June 1994, the Project on
Government Oversight developed and launched a campaign to (1.) draw public attention to
problems in federal oil royalty programs; (2.) encourage the Department of the Interior to revise
its approach to the valuation of oil for federal royalty purposes; and (3.) develop and file
litigation designed to promote and complement these objectives and enrich the corporation and
others.

In late November or early December 1996, POGO, acting through Board of Directors
Chairman Henry M. Banta and Executive Director Danielle Brian, reached an agreement with
Mr. Berman and Mr. Speir to divide and share POGO’s expected oil litigation proceeds in equal
thirds. This agreement and a decision to file such litigation was reported to the POGO Board of
Directors on December 9, 1996. The initial payment under this pact was made by checks dated
November 2, 1998.

The current membership of the corporate Board of Directors is not known because of
POGO’s refusal to comply with a subpoena for that information. The Chairman is believed to be
David Hunter, Esqg. of Takoma Park, Maryland. The Executive Director is believed to be
Danielle Brian Stockton of Leesburg, Virginia. The corporate headquarters is located at 1900 L
Street, N.W., Suite 314, Washington, D.C. 20036.
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Subpoena Duces Tecum

By Authoritp of the BHouse of Repregentatives of the
Congresgs of the Wnited States of America

75 EXecurive Director/ Custodian of Records, Project on Government
Aversighy T

You are hereby commanded to produce the things identified on the attached schedule befare the

XXX Commi on Resources et

of the House of Representatives of the United States, of which the Hon, ROR. . ¥0MDG. ..o

e EEE e T8 chaiman, by producing such things in Room . 2354

.. Building st S , in the city of Washingon, ont

cenmranens OF the
Longwarth

_..February 28, 9600 . mehourof 5100 B.M. EST

To ..United States Marshals Service

to serve and make relum.

+
Witness my hand and the seal of the House of Representatives

of the United States, at the city of Washington, this
17 Fabruary je 2000

. day of

Chairman.
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other machine-readable material of any sort whether prepared by current or former
employees, agents, consultants or by any non-employee without limitation and shall also
include redacted and unredacted versions of the same record. The term includes records
that are in your physical possession and records that were formally in your physical
possession as well as records that are in storage;

The terms “refer,” "relate," and "concerning" mean anything that constitutes, contains,
embodies, identifies, mentions, or deals with in any manner the matter under review.

Administrative Requirements

Together with your response to this subpoena:

-

Specify as to each record provided which bullet number the record is responsive to.

If materials have already been provided to the Committee pursuant to a previous
subpoena, please provide a descriptive log of such materials rather than duplicate copies.

Provide a log of each individual involved in deciding how to respond to this subpoena, in
responding to this subpoena, or in searching for or gathering materials in response to this
subpoena, with a brief description of what each individual did as part of the effort. The
testimony of such individuals as to the completeness of searches and production may be
sought later by the Commitiee.
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" Project On Government Oversight Board
Meeting Minutes
September 9, 1999

The meeting was called to order at 4:00 PM.

Present were Board Members David Hunter, Anne Zill, Morton Mintz, Henry Banta, Jack Mitchell,
Lisa Baumgartner; and Staff Danielle Brian, Keith Rutter, Beth Daley, Nicole Harkin, Danielle
Downing, and Marcus Corbin.

REDACTED BASED UPON
LACK OF PERTINENCY
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REDACTED BASED UPON
LACK OF PERTINENCY
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Mr. Hunter made a motion that the Board reconfirm its earlier conference call sense of the Board that
no more cash awards for anybody outside of POGO would be considered until the Department of
Justice’s concerns had been fully addressed. Mr. Mitchell seconded the motion, and it passed
unanimously except for Mr. Banta, whe was recused.

REDACTED BASED UPON
LACK OF PERTINENCY
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Don YOuNG, CHAIRMAN

W.S. House of Representatives
Conmmittee on Resources
TWashington, BE 20515

June 13, 2000

BY FACSIMILE

Stanley M. Brand, Esq.
Brand & Frulla

923 Fifteenth Street, N.'W,
Washington, D.C. 20005

Dear Mr. Brand:

On Monday, May 22, 2000, you produced excerpts from minutes taken at POGO Board
of Directors meetings on January 5, 1995; February 17, 1998; April 26, 1998; and September 9,
1999. A number of questions are raised by this late production.

These records should have been produced under Committee subpoenas addressed to
various persons represented by your firm on several dates. Your letter of May 22, 2000 does not
indicate which of your clients is producing the excerpts or the subpoena(s) to which they
respond. Please indicate to the Committee which of your clients is providing these records and
which subpoena they are intended to satisfy.

Your May 22 letter also fails to explain to the Committee how records directly relating to
POGO’s oil royalty litigation and payments to two federal employees were omitted from prior
production and from Mr. Banta’s log of withheld documents. This is disturbing. As I decide
what action to recommend to the Committee on Resources, I will consider whatever explanation
you can offer.

Redacting records required to be produced under Committee subpoenas is contrary to the
requirements of those subpoenas. The redactions made to the January 5, 1995 excerpt is
especially disturbing. That excerpt begins with this sentence: “Mr. Banta stated that in the past
the Lobel firm handled a case concerning this issue and that it is about to begin work in a related
matter.” (Emphasis added.) But the Committee is left to guess the identity of “this issue,”
Indeed, the excerpt produced has no verifiable meaning. Please correct this error.

Please correct these errors and oversights before 4:00 PM on Tuesday, June 20, 2000.

httpAwww.house.govirasaurcas/
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Stanley M. Brand
June 13, 2000
Page Two

A more troubling question is raised by the late production of these Board meeting
minutes excerpts. You have repeatedly assured this Committee that all records answering
subpoenas, except for the February 17, 2000 subpoena, have been produced. You provided an
explicit assurance that all relevant }I30ard meeting minutes have been produced. Now, without
explanation, four more minutes excerpts are produced. .

Your client, Danielle Brian, has testified under oath about telephone calls she placed to J.
Benjamin Johnson, Jr. which related to Robert A. Berman and to the litigation from which Mr.
Berman and Mr. Speir were paid.  On May 18, Ms. Brian did not deny that the telephone
conversation described by Mr. Johnson’s May 4, 2000 testimony took place as described by Mr.
Johnson. Yet, you continue to refuse production of records related to that call.

Your clients have volunteered information about or provided sworn answers to questions
from the Subcommittee on Energy and Mineral Resources about:

the rationale for, preparation of, and conduct of POGO’s oil royalty litigation
efforts;

on the purpose of and mechanics of POGQ’s effort to recruit Mr. Berman and Mr.
Speir to join that litigation;

on the purpose of and mechanics of POGO’s agreement to share litigation
proceeds with those two federal workers;

on the steps taken to discuss with or notify the United States Department of
Justice, Charlers Tiefer, Esq., Gail Harmon, Esq., Raffa Associates, and Lon
Packard, Esq. in a non-privileged context about these payments;

the recusal of certain POGO Board members from some or all discussions,
deliberations, or actions on the above matters;

and POGO Board of Directors knowledge of, discussions, deliberations, and
actions on the above matters.

At this late date, there can be no doubt that the Committee on Resources considers those
subjects to be relevant and necessary to the oversight review at hand. Your clients have the
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Stanley M. Brand, Esq.
June 14, 2000
Page Three

benefit of many clear statements of the areas under review, of rulings made by Chairman Cubin,
and of votes by the Subcommittee to establish “pertinency.” The information provided by
employees and Directors of POGO and its” partners in the litigation, Mr. Brock, Mr. Berman, and
Mr. Speir concede the legitimacy oi” including these subjects in this oversight review.

Thus, I will allow your clients until 4:00 PM EDT on Tuesday, June 20, 2000 to
supplement or complete production of records under each subpoena duces tecum issued by this
Committee to them, including thosc issued to members of the Board of Directors, and to produce
records required by the February 17, 2000 subpoena under the accommodations offered by me
and rejected by your clients, Danielle Brian and POGO.

If your clients choose not to use this grace period to produce full and complete copies of
all records required by Committee subpoenas and to produce a complete and accurate log of
withheld records and claimed privileges, the Committee will take steps to compel production.

Singerely,

ON Y G ;
Chairfan

{

CC: Honorable George Miller
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BranD & FRULLA

A PROFESSIONAL CORPORATION
923 FIFTEENTH STREET, N.W.
WASHINGTON, D.C. 20005

TELEPHONE: (202} 662-9700
TELECOPIER: (202} 737-7565

June 20, 2000

HAND DELIVERED

The Honorable Don Young

Chairman

U.S. House of Representatives
Committee on Resources

1324 Longworth House Office Building
Washington, D.C. 20515

Re: Project on Governmerit Oversight Subpoena

Dear Mr. Chairman:

This correspondence responds to your letter of June 13, 2000 in which you
posed a number of questions concerning POGO's May 22, 2000 document production.
As we explained in our May 22 letter, the POGO Board of Director Minutes were
produced by the witnesses simply to augment answers provided to certain questions
posad by Sub-Committee members at the hearing.

In regards to the January 5, 1995 Board of Directors Minutes, we have redacted
the portions of the minutes not pertinent to your investigation. We can, however, inform
you that “this issue” refers to ail royalties.

Finally, your counsel, Thomas Casey, informed Andrew Herman that he would
allow us an additional twenty-four hours with which to provide any additional pertinent
materials to the Committee. We are, however, in the midst of completing an additional
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BraND & FRuULLA

The Honorabie Don Young
June 20, 2000
Page 2

search of materials and will submit thcse to you tomorrow.

Sincerely,

Han

Staniey M. Brand
Ross. A. Nabatoff
Andrew D. Herman

Counsel to Project on Government Oversight
SMB:mob

cc:  Elizabeth Megginson, Esq.
Chief Counsel

Duane Gibson, Esq.
General Counsel

Jeffrey Petrich, Esq.
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HII193.062 PAGE 1

10

11

12

13

14

i5

16

17

18

19

20

Miller Reporting Co., Inc.

EXECUTIVE SESSION

INVESTIGATIVE HEARING TO EXAMINE LAWS, PRACTICES, AND
OPERATIONS OF THE DEPARTMENT OF THE INTERIOR (DOI) AND
DEPARTMENT OF ENERGY (DOE) RELATED TO PAYMENTS TO THEIR
EMPLOYEES, INCLUDING FEDERAL PUBLIC LAND OIL ROYALTY‘AND
VALUATION PCLICY ADVISORS, FROM OUTSIDE SOURCES, INCLUDING
THE PROJECT ON GOVERNMENT OVERSIGHT; AND TO EXAMINE (A} THE
SOURCE Of FUNDS FOR SUCH PAYMENTS, (B) THE RELATIONSHIP
BETWEEN THOSE MANAGING AND OVERSEEING THE ORGANIZATION THAT
MADE THE PAYMENTS AND THE INDIVIDUALS WHO RECEIVED THE
PAYMENTS, (C) THE EFFFECT OF THE PAYMENTS ON PROGRAMS,
POLICIES, AND POSITIONS OF SUCH DEPARTMENTS

Tuesday, July 11, 2000

House of Re?resentatives,

Subcommittee on Energy and Mineral Resources,

Committee on Resources,

Washington, D.C.

The subcommittee proceeded in Executive Session at 11:55

a.m., in Room 1324, Longworth House Office Building, Hon.

UNREVISED AND UNEDITED, NOT FOR QUOTATION

A DUPLICATION IN ANY FORM
OOOMWTTEEOH RESOURCES
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Barbara Cubin [chairman of the subcommitteel]

PAGE

presiding.
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247 Mrs. CUBIN. Does anyone on the minority side have any
248| questions? Mr. Inslee?

249 Mr. INSLEE. This pertains to your basis, Mr. Berman, of
250| not answering questions, and I think it is appropriate for
251 you to make clear the basis of your refusal to answer

252| questions. As I understand, I have read and 1istgned to your
253| comments or your statement, you have givén us several reasons
254| you are not answering questions. But do I understand

255| correctly that one of the bases for your refusal to answer
256 questions is your current refusal to waive your rights

257| against self-incrimination? Is that accurate?

258 Mr. BERMAN. Mr. Inslee, I am not asserting that right at
259 this time, but I am not waiving it either.

260 Mr. INSLEE. Thank you.

261 Mrs. CUBIN. Mr. Berman--oh, Mr. Faleomavaega?

262 Mr. FALEOMAVAEGA. Thank you, Madam Chairman.

263 If I might ask Mr. Berman, are you currently represented
264| by counsel of the Oblon, Spivak, McClelland, Maier & Neustadt
265| law firm?

266 Mr. BERMAN. Yes.

267 Mr. FALEOMAVAEGA. And is the gentleman sitting next to
268| you a member of that law firm, advising you accordingly?

269 Mr., BERMAN. Yes, sir, he is.

270 Mr. FALEOMAVAEGA. And I wanted to follow up on Mr.

271

Inslee’s question. Again, we just want to be certain for the
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272| record that your refusal to respond to any of the guestions
273| by the Madam Chairman and other members of the committee is
274} simply because you feei that your rights have been violated
275| because of the hearings that were held previcus to today’'s
276| hearing.

277 Mr. BERMAN. That is correct.

278 Mr. FALEOMAVAEGA. And that because these rights have not
279| been corrected, at least for the record, for the purpose of
280| our hearing this afternoon, you will refuse, continue to

281 refuse to answer any questions unless some of the concerns
282| that you expressed earlier are corrected for the record.

283 Mr. BERMAN. That is correct, sir.

284 Mr. FALEOMAVAEGA. Thank you.

285 Madam Chairman, thank you.

286 Mr. BRADY. Madam\Chairman?

287 Mrs. CUBIN. Mr. Brady?

288 Mr. BRADY. If I may\ for the record, so that we

289 understand this, Mr. Berman’s rights have been completely

290| preserved, and this committee has gone out of its way to make
291| sure that he can exercise all of them, to the point that he
292| has exercised his right against self-incrimination 200 times
293| to hide the truth about his actions in this case, but he

294 | wants us to give up our rights tq pursue the truth, to open
295} them up to the American public.

296 That is, those are the facts and the basis for this
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Project On Government Oversight

Minutes of the Board Meeting
Qctober 27, 1998

REDACTED BASED UPON
ATTORNEY CLIENT PRIVILEGE

Ms. Brian then briefed the Board concerning the Mobil seftlement. Mobll settled its
case and POGO received just under $1.2 million. Ms. Brian noted that the Navaho
Nation's share was $5 milion. POGO will be awarding money to two whistleblowers who
have worked on this issue for over ten years. The staff consulted with our accountants and
a nonprofititax attorney recommended by Mr. Hunter to make sure we were following
proper procedure. The staff also consulted with a Constitutional attorney. The lawyers and
our accountant agreed that we send a letter stating that it was an award for public service
and that we would send them the appropriate tax form at the end of the year.

Ms. Brian then asked if the Board thought she should put out a press release. The
Board did not come to an agreement on this issue.

Mr. Rutter then briefed the Board on what POGO has done with the settiement
money. On September 2, 1998, $1,143,359.60 from the Mobil Settlement was wired into
POGO's Money Market Account. On September 11, 1998, POGO added meney from our
general operating funds to bring the amount up to $1,200,000. This money was put into
a 30 day CD. On October 14, 18298, $1,205,630.00 was the value of the CD which
included $5,630 in interest. This money was put back into POGO’s Money Market
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Account. On November 2, 1998, approximately $768,600 will be awarded to two
whistleblowers. Therefore, in approximately the next week the staff will be giving each one
a check for approximately $380,000.00.

Ms. Brian then described that POGO’s status as a future relator was up in the air.
Ms. Brian then updated the Board on the oil litigation. This Friday, October 30" there will
be a very important hearing in Texas to decide finally on the issue of standing in the case.
The Judge will probably take about two weeks to decide the fate of the relators. There is
the multi-relator agreement, there is also the possibility that all the relators could be
dismissed. On the other hand, apparently there are four companies that are currently in
serious settlement discussions. Of course discussions could fall through or take several
months.

The Board briefly discussed investing the money from the settlement. It was
recommended that the staff contact Mr. Cavallo to see if he had any suggestions to invest
the money. It was also suggested that the approximately $380,000 remaining with POGO
be kept separate from POGO's operating money. The Board agreed that the staff can
invest the money as they see fit. Mr. Rutter stated that besides contacting Mr. Cavalio, he
would also keep Ms. Rasor up to date with the staff decisions.

Mr. Hunter recommended that the Board table the discussion of what to do with the
settlement money until POGO hears more information about future settlements. However,
Mr. Hunter made a motion that the $380,000 in settlement money be set aside as a
contingency fund. He recommended talking to the accountants to remove this money from
the organization’s general operating funds. Mr. Burnham seconded the motion. The Board
voted unanimously to agree.

PON
REDACTED BASED u
ATTORNEY CLIENT PRIVILEGE
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Project On Government Oversight

Minutes of the Board Meeting
October 27, 1998

REDACTED BASED UPON LACK
OF PERTINENCY

Ms. Brian then briefed the Board concerning the Mobil settiement. Mobil settled its
case and POGO received just under $1.2 million. Ms. Brian noted that the Navaho
Nation's share was $5 million. POGO will be awarding money to two whistleblowers who
have worked on this issue for over ten years. The staff consulted with our accountants and
a nonprofittax attorney recommended by Mr. Hunter to make sure we were following
proper procedure. The staff also consulted with a Constitutional attorney. The lawyers and
our accountant agreed that we send a letter stating that it was an award for public service
and that we would send them the appropriate tax form at the end of the year.

Ms. Brian then asked if the Board thought she should put out a press release. The
Board did not come to an agreement on this issue.

Mr. Rutter then briefed the Board on what POGO has done with the settlement
money. On September 2, 1998, $1,143,359.60 from the Mobil Settlement was wired into
POGO's Money Market Account. On Septernber 11, 1988, POGO added money from our
general operating funds to bring the amount up to $1,200,000. This money was put into
a 30 day CD. On October 14, 1988, $1,205,630.00 was the value of the CD which
included $5,630 in interest. This money was put back into POGO's Money Market
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Account. On November 2, 1998, approximately $768,600 will be awarded to" two *
whistleblowers. Therefore, in approximately the next week the staff will be giving each one
a check for approximately $380,000.00.

Ms. Brian then described that POGOQ’s status as a future relator was up in the air.
Ms. Brian then updated the Board on the oil litigation. This Friday, October 30™ there will
be a very important hearing in Texas to decide finally on the issue of stand ing in the case.
The Judge will probably take about two weeks to decide the fate of the relators. There is
the multi-relator agreement, there is also the possibility that all the relators could be
dismissed. On the other hand, apparently there are four companies that are’ currently in
serious settlement discussions. Of course discussions could fall through or take several
months. ;

The Board briefly discussed investing the money from the settlement. It was
recommended that the staff contact Mr. Cavallo to see if he had any suggestions to invest
the money. It was also suggested that the approximately $380,000 remaining with POGO
be kept separate from POGO's operating money. The Board agreed that the staff can
invest the money as they see fit. Mr. Rutter stated that besides contacting Mr. Cavallo, he
would also keep Ms. Rasor up to date with the staff decisions.

Mr. Hunter recommended that the Board table the discussion of what to do with the
settlement money until POGO hears more information about future settlements. However,
Mr. Hunter made a motion that the $380,000 in settlement money be set aside as a
contingency fund. He recommended talking to the accountants to remove this money from
the organization's general operating funds. Mr. Burnham seconded the motici. The Board
voted unanimously to agree.

REDACTED g4
SED Upo,
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REDACTED BASED UPON LACK
OF PERTINENCY

The Board then wanted to recognize that Ms. Brian turned over the $10,000 dollars
to POGO that she received from Mobil. Ms. Brian stated that she, like the organization, did
not get involved in the faw suit against the oil companies for the money, but rather for the
principle to benefit the public interest. The Board again thanked Ms. Brian aj:d the staff
for all their efforts on this project. '

REDACTED BASED UPON LACK
OF PERTINENCY
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BrAND & FRULLA

A PROFESSIONAL CORPORATION
923 FIFTEENTH STREET, N.W.
WASH!NGTON, D.C. 20005

TELEPHONE: (202) €62-970C
TELECOPIER: (202) 737-7565

March 9, 2000

HAND DELIVERED

The Honorable Don Young

Chairman

U.S. House of Representatives
Committee on Resources

1324 Longworth House Office Building
Washington, D.C. 20515

Re: Project on Government Qversight Subpoena

Dear Mr. Chairman:

Enclosed please find the privilege log detailing documents withheld from
production under the Committee’s subpoena because of pertinency, attorney-client
privilege, attorney work product, or the confidentiality provision of 29 U.S.C. § 1733.
We are also producing two additional letters relfating to the federal court litigation that
we discovered in the course of compiling the privilege log. )

Finally, please note that we have already produced all pertinent, responsive
POGO Board minutes in redacted form and, thus, have not provided any additional
minutes.

Singerely,

Stantey M. Brand
Ross. A. Nabatoff
Andrew D. Herman

Counsel to Project on Government Oversight
SMB:mob
Enclosure
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The Honorable Don Young
March 9, 2000
Page 2

cc:  Elizabeth Megginson, Esq.
Chisf Counsel

Duane Gibson, Esq.
General Counsel

Jefirey Petrich, Esq.
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BRrRAND & FruLLA

A PROFESSIONAL CORPORATION
923 FIFTEENTH STREET, N.W.
WASHINGTON, D.C. 20005

TeLEPHONE: (202) 6629700
TeLECOPIER: (202) 737-7565

February 28, 2000

HAND DELIVERED

The Honorable Don Young

Chairman

U.S. House of Representatives
Committee on Resources

1324 Longworth House Office Building
Washington, D.C. 20515

Re: Project on Government Oversight—February 17, 2000 Subpoena

Dear Mr. Chairman:

We are writing on behalf of our client the Project on Government Oversight
("POGQ"), as well as Ms. Danielle Brian and Mr. Henry Banta in connection with the
subpoenas issued by the Committee on Resources on February 17, 2000. While we
have furnished a number of documents in response, we must also apprise you of the
legal obstacles that prevent our clients from furnishing a portion of the documents
covered by the subpoenas.

As an initial matter, the breadth of the subpoenas indicates that the range of your
investigation is not - as you have previously stated -- confined to POGQ’s interaction
with Mr. Berman and Mr. Speir, but is instead, directed toward POGO's activities in
general. For example, Mr. Banta is required to provide all records that “were created
by, were directed to, relate to or mention any communication between you and . . .
Danielte Brian Stockton.” Itis hard to imagine how all such documents (Mr. Banta has
served as a POGO board member since 1991 and Ms. Brian has been Executive
Director since 1993) could be relevant to your investigation. Even more troubling is that
POGO and Ms. Brian are directed to provide all “{lJocal and long distance telephone
records including but not limited to bills, call logs, call sheets, message records, and
answering machine and/or voice mail recordings from the period of February 1, 1996
through June 30, 1997.” Again, such a broad and undifferentiated request reveals that
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The Honorable Don Young
February 28, 2000
Page 2

the scope of these subpoenas far exceeds the subject matter of the Commiitee’s
investigation.

Moreover, the nature of disparaging public comments about POGO made by
both you and Barbara Cubin, a Republican member of the Committee, render POGO's
First Amendment claims against retaliation and harassment by the government for its
activities especially persuasive. In testimony before the House Rules Committee
Subcommittee on Rules and Organization in July of last year, you described POGO as
a “so-called watchdog group” and stated that, “I had never heard of such a thing before
— an outside group with an agenda paid government employees a third of a million
dollars each because they worked to further their agenda.” Echoing your comments,
Congresswoman Cubin displayed a similar bias against POGO in an October 4, 1999
letter: “A so called ‘government watchdog’ group . . . has been caught red-handed
paying two high-level federal government employees . . . for their assistance in helping
this group sue several oil companies under the Federal Faise Claims Act.” Your
obvious hostility and animus toward POGO directly implicates the First Amendment's
protection for unpopular or disfavored speech by groups not afigned with the
government or critical of its activities.

In response to these new subpoenas, POGO and Ms. Brian have not provided
any documents. As we noted in our November 3, 1999 letter to you, POGO and Ms.
Brian have already complied in a timely manner with the June 18, 1989 subpoenas for
documents from your Committee. On August 2, 1999, POGO responded to the 14
requests in that subpoena by producing -- among other records -- memoranda, minutes
of board meetings, and POGO’s 1996, 1997, and 1998 tax returns. As the pertinent
requests in the new subpoenas essantially duplicate your earlier requests, all pertinent
documents have been produced. Accordingly, POGO and Ms. Brian can provide the
Committee with no new pertinent documents.

Despite the unduly broad language of Mr. Banta's subpoena, Mr. Banta has
provided, for the most part, the documents that you have requested.

Inregards to all three subpoenas, however, some documents have been
withheld, We have done so because:

(1) certain requested documents are not pertinent to the Committee’s
investigation;

(2) compeliing production of certain documents would violate POGO's right to
association under the First Amendment;

(3) certain requested documents are confidential under 29 U.S.C. § 1733(a); or,

(4) certain requested documenis are protected by the attorney-client privilege.
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I. Pertinency

As you know, a witness before a congressional committee is entitled to a
showing that the documents and testimony sought is “pertinent” to the subject under
inquiry. See2U.8.C. § 192. The Committee has the burden of demonstrating such
pertinency with the degree “of explicitness and clarity that the Due Process Clause
requires.” Watkins v. United States, 354 U.S. 178, 209 (1957).

Moreover, as you are also undoubtedly aware, in reviewing the powers of
Congress to issue and enforce subpoenas, the courts have applied “the exacting
standards of criminal jurisprudence . . . in order to assure that the congressional
investigative power . . . [is] not . . . abused.” Gojack v. United States, 384 U.S. 702, 707
(1866). In addition, Congress has “no general authority to expose the private affairs of
individuals without justification in terms of the functions of the Congress.” Watkins, 354
U.S. at 187.

The subpoenas issued by your Committee seek information that is not pertinent
to your investigation. The “obvious first step in determining whether these questions
asked were pertinent . . . is to ascertain what the subject was.” Russell v. United
States, 369 U.S. 749, 758-59 (1962). As the Supreme Court observed, “[tlo be
meaningful, the [committee] . . . must describe . . . the connective reasoning whereby
the precise” demands made of a witness relate to the areas under investigation.
Watkins, 354 U.S. at 215.

in your June 11, 1999 letter to me, you stated that, “the review involves an
evaluation of the policies and practices of the Department of the Interior and the
Department of Energy concerning payments to employees or former employeés from
sources outside of their department.” The Supreme Court has held that:

There are several sources that can outline the “question under inquiry” in
such a way that the rules against vagueness are satisfied. The
authorizing resolution, the remarks of the chairman or members of the
committee, or even the nature of the proceedings themselves, might
sometimes make the topic clear.

See Watkins, 354 U.S. at 209 (emphasis added). As this statement constitutes the only
explication of the subject and scope of the Committee’s investigation, we are entitled to
rely upon your explanation for guidance. Thus, by your own words, any request for
documents unrelated to POGO’s interaction with Mr. Berman and Mr. Speir must be
deemed not pertinent to your investigation.
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A number of the requests contained in your subpoenas do not survive a
reasoned pertinency analysis. We do not understand, for example, how a request from
POGO for all “[{jocal and fong distance telephone records including but not limited to
bills, call logs, call sheets, message records, and answering machine and/or voice mail
recordings from the period of February 1, 1986 through June 30, 1997” is pertinent.
Similarly, your subpoena to Mr. Banta requests all records that “were creaied by, were
directed to, relate to or mention any communications between you and . . . Danielle
Brian Stockton . . . " Again, such an unfocused and wide-ranging request exceeds the
pertinency bounds set forth in Watkins.

Accordingly, to the extent that POGO possesses documents requested under
numbers 1, 2, 3, and 5 of its subpoena, it withholds them because they are not pertinent
to the Committee’s investigation. Similarly, Ms. Brian also withholds documents
requested under numbers 1, 2, 3, and 4 of her subpoena. Finally, Mr. Banta has
withheld some documents requested under number 1 of his subpoena. In the next few
days, we will provide you with a log listing the documenis that have been withheld
because they are not pertinent to the Committee’s investigation.

2. Right of Association

Morecver, to the extent that the subpoenas request information that would force
POGO, Ms. Brian, or Mr. Banta to disclose the identity of individuais who have provided
the organization with "whistieblower” information or who provide support o the
organization, the subpoenas violate POGO’s First Amendment right of association.

Founder in 1981, POGO is a 501{c) organization dedicated to investigating,

- exposing, and remedying government waste and fraud. It has a record of having
uncovered, or having assisted in uncovering, fraud in government procurement
programs, including defense systems, consumer protection, and nuclear waste. At
times, these activities have brought POGO into sharp dispute with government agencies
over government procurement and management policies.

In general, Congress may not compei those engaged in associational activity
protected by the First Amendment to produce their records, or provide any other
information, about that activity. instead, the Supreme Court has held that “compelled
disclosure, in itself, can seriously infringe on privacy of association and belief
guaranteed by the First Amendment.” Buckley v. Valeo, 424 U.S. 1, 64 (1978). Thus,
in a legislative inquiry, “before proceeding in such a manner as will substantially intrude
upon and severely curtail or inhibit constitutionally protected activities or seriously
interfere with similarly protected associational rights,” the Committee must establish a
“foundation” based on “fact and reason” that demonstrates the necessity of disclosure
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for a “compelling” public interest. Gibson v. Florida Legis. Invest. Comm'n, 372 U.S.
539, 557 & n.7 (1963).

The Supreme Court has emphasized that, “it is particularly important that the
exercise of the power of compulsory process be carefully circumscribed when the
investigative process tends to impinge upon such highly sensitive areas as . . . freedom
of political association.” Sweezy v. New Hampshire, 354 U.S. 234, 245 (1957).

Thus, it is “beyond debate” that the First Amendment protects lawful
associational activity as well as individual activity. NAACP v. Alabama, 357 U.S. 449,
460-61 (1958). “Effective advocacy of both public and private points of view, particularly
controversial ones, is undeniably enhanced by group association,” Buckley, 424 U.S. at
15 (quoting NAACP, 357 U.S. at 460), and the First Amendment protects the amplified
voice of the association, Buckley, 424 U.S. at 22. For the purpose of associational
rights, “it is immaterial whether the beliefs sought to be advanced by {the] association
pertain to political, economic, religious or cultural matters, and state action which may
have the effect of curtailing the freedom to associate is subject to the closest scrutiny.”
NAACP, 357 U.S. at 460-61 (emphasis added).

Courts applying this high degree of scrutiny have consistently held that “absent a
compelling government interest, an organization [can] not constitutionally be compeiled
to identify the names of its members, agents, contributors, or recipients of contributions
if it could be demonstrated that such disclosure would subject those identified to
harassment or retaliation by virtue of their association.” United States v. Garde, 673 F.
Supp. 604, 606 (D.D.C. 1987) (citing NAACP v. Alabama, 357 U.S. 449 (1958) &
NAACP v. Button, 371 U.S. 415 (1963)). In Garde, the court rejected the government's
petition to enforce a Nuclear Regulatory Commission subpoena seeking to compel
disclosure of a nonprofit organization’s “whistleblower” information. /d. The court
concluded that, “[tjhe First Amendment bars this infringement on constitutionally
protected rights unless the government can show a compelling interest that cannot be
served by alternative means.” /d. at 607.

POGO's government watchdog role makes it particularly vulnerable to
governmental perusal of its sources of information, subscribers, and inner waorkings.
Accordingly, the First Amendment safeguards POGO from such intrusion. This vital
protection “reflects our ‘profound national commitment to the principle that debate on
public issues should be uninhibited, robust, and wide-open.™ Buckley, 424 U.S. at 14
(quoting New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). That shield
encompasses all aspects and stages of the “debate,” from the “abstract discussion’ . ..
of political policy generally {to] advocacy of the passage or defeat of legislation,” to “the
right to engage in ‘vigorous advocacy.” Buckley, 424 U.S. at 48 (quoting New York
Times Co., 376 U.S. at 269. in short, all political activities, especially the type of role --
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often disfavered by the government -- assumed by POGO, “lie at the very core of the
First Amendment.” Brown v. Socialist Workers '74 Campaign Comm., 459 U.S. 87, 97
(1982).

Here, the public statements by Committee members evincing hostility to POGO
and animus toward its activities make this government intrusion via subpoena extremely
troublesome. Absent a compelling and clearly articulated governmental justification, the
protection afforded to POGO by the First Amendment bars precisely this type of
intrusion into unpopular activities. Clearly, the Committee has proffered no such
rationale in this matter.

In sum, the subpoenas issued to POGO, Ms. Brian, and Mr. Banta by your
Committee implicate First Amendment protection without demonstrating any compelling
interest. By requesting a wide range of telephone records and related information, the
subpoenas would force POGO to reveal protected information relating to individuals
who have provided POGO with information or other assistance. Considering the narrow
range of the investigation that you have previously outlined, we do not believe that the
Committee has demonstrated any “compelling interest” in such ancillary information.

Pursuant to rights under the First Amendment, POGO, Ms. Brian, and Vir. Banta
withhold all records requested by the subpoena that relate 1o its associational activities,

3. 29U.5.C.§1733(a)

Mr. Banta has also withheld documents that are confidential pursuant to 29
U.8.C. § 1733(a). We wiil provide the Committee with a log of these documents later
this week. ‘

4. Attorney-Client Privilege

Finally, Mr. Banta has withheld documents pursuant to the attorney-client



257

BRAND & FrRULLA

The Honorable Don Young
February 28, 2000
Page 7

privilege. We will also provide the Commitiee with a log of these documents later this

week. :
Sincerely,
Stanley M. Brand
Ross. A. Nabatoff
Andrew D. Herman
SMB:mob

cc: Ms. Elizabeth Megginson
Chief Counsel

Mr. Duane Gibson
General Counsel
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Project on Government Oversight

Minutes of the

Project on Government Oversight
Board Meeting
Janual 1995

The meeting was called to order at 5:10 p.m., at the offices of Lobell, Novins, & Lamont.
1275 K St, NW, Suite 770, Washington, D.C.

Those board members present were:
Hank Banta
Jack Mitchell
David Hunfer
Michael Cavallo

Project Staff present were: Danieile Brian and Keith Rutter.

REDACTED BASED UPON
LACK OF PERTINENCY
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REDACTED BASED UPON
LACK OF PERTINENCY

Mr. Banta stated that in the past the Lobel firm handled a case concerning this issue and that it is about to
begin work again in a related matter. Mr. Hamel mentioned that he has an ongoing law suit with Exxon, B.P.
and Arco. This is a personal law suit. Ms. Brian stated that the organization has another board member,
Robert James, that was a previous Vice President of Mobil and as recently as four years ago was hired by
that company to testify in court as an oil expert on the oil companies' behalf,

M. Cavallo made a motion to ask Mr. Hamel and Mr. Banta to recuse themselves during board votes on the
oil royalties project. Mr. Hunter seconded the motion and the vote was unanimous. Mr. Banta and Mr.
Hamel left the room. The remaining board members stated that the work on this topic was important and
should continue. Mr. Hunter made a motion that the organization continue working on the oil royalties
project. Mr. Cavallo seconded and the vote was unanimous. Ms. Brian raised the issue that in the past she
has occasionally consulted Mr. Banta on matters concerning this subject and that she will need to do so in
the future. She wanted to make sure that this would not be a problem. Mr. Cavallo stated that as long Mr.
Banta, Mr. Hamel, and Mr. James are not involved in the decision-making process they can help with
background research.

REDACTED BASED UPON
LACK OF PERTINENCY
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REDACTED BASED UPON
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Project On Government Oversight

Minutes of the
Board Meeting
Eebruary 17, 1998

The meeting was called to order at 5:05 p.m., at the Center for International
Environmental Law 1367 Connecticut Avenue, NW, Suite 300, Washington, D.C.

Board members present were: Hank Banta, Jack Mitchell, David Hunter, David
Burnham, Marjorie Simms and Morton Mintz and Dina Rasor (via speaker phone). POGO Staff
present were: Danielle Brian, Keith Rutter, Scoit Amey and Marcus Corbin.

REDACTED BASED UPON
LACK OF PERTINENCY

Ms. Brian then addressed the Board concerning Mr. Banta stepping down as Chair of
the Board. Ms. Brian stated that Mr. Banta made his decision based on the progress of
POGO's oil royaity work. He did not want even the appearance of a potential conflict of interest
because of his current clients. Ms. Brian said that Mr. Banta has been the only Chair POGO
has ever had and that he has done an incredible job. She presented him with a plaque
commending his outstanding service to the organization.

REDACTED BASED UPON
LACK OF PERTINENCY
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Project On Government Oversight

Minutes of the Board Meeting
Aprii 26, 1999

The meeting was called to order at 5:10 p.m., at the Center for International
Environmental Law, 1367 Connecticut Avenue, NW, Suite 300, Washington, D.C.

Board members present were: David Hunter, Chuck Hamel, David Burnham, Hank
Banta and Mike Cavallo. POGO Staff present were: Danielle Brian, Keith Rutter, Marcus
Corbin, Beth Daley and Nicole Harkin.

Mr. Hunter informed the Board about a Department of Justice investigation of
POGO's sharing of award money from POGO's oil royalties lawsuit with Robert Berman
and Robert Speir. Mr. Hamel moved to approve POGO hiring outside counsel to deal with
the issue. Mr. Burnham seconded the motion, and it passed unanimously except for Mr.
Banta who recuses himself in ail matters pertaining to POGO's oil work.

REDACTED BASED UPON
LACK OF PERTINENCY
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EXHIBIT FF

On July 12, 2000, the Committee on Resources, on a roll call vote of 26 ayes and 11 nays,
sustained Chairman Young's rulings regarding subpoenas duces tecum issued to Mr. Henry M.
Banta, Mr. Keith Rutter, Ms, Danielle Brian Stockton, and the Project on Government Oversight.
These rulings are set forth in letters to Stanley M. Brand, Esq. dated April 6, 2000 and June 26,
2000. (Exhibits K and S} A motion to reconsider that vote was offered by Congressman Jay
Inslee. A motion to table Mr. Inslee’s motion to reconsider was passcd on a roll call vote of 26
ayes to 12 nays.

On July 19, 2000, the Committee on Resources considered this report and resolution. An
amendment was offered by Congressman Jay Inslee. Mr. Inslee’s amendment was defeated on a
roll call vote of 16 ayes to 26 nays. This report and resolution was passed on a roll call vote of
27 ayes to 16 nays.
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Comumittee on Resources
U.S. House of Representatives
Full Committee 106th Congress Date__ 7-12-00
Roll No. 1
Bill No. Short Title

Amendment or matter voted on: Motion to sustain rulings by Chairman Don Young
regarding POGO Inquiry,

Mr. Miller

TOTAL

Mr. Young (Chairman) X
Mr. Tauzin Mr. Rahall

Mr. Hansen X Mr. Vento

Mr. Saxton Mr. Kildee X
Mr. Gallegly X Mr. DeFazio X
Mr, Duncan X Mr. Faleomavaega

Mr. Hefley X Mr. Abercrombie X
Mr. Doolittle X Mr. Ortiz

Mr. Gilchrest X Mr. Pickent

Mr. Calvert X Mr. Pallone

Mr. Pombo X Mr. Dooley

Mrs. Cubin X Mr. Romero-Barcelo

Mrs. Chenoweth-Hage Mr. Underwood X
Mr. Radanovich X Mr. Kennedy

Mr. Jones X Mr. Smith

Mr. Thomberry X Mr. John

M. Cannon X Mrs. Christensen

Mr. Brady X Mr. Kind X
Mr. Peterson X Mr. Insiee X

Mr. Hill X Mrs. Napolitano X
Mr. Schaffer X Mr. Tom Udall X
Mr. Gibbons X Mr. Mark Udall X
Mr. Souder X Mr. Crowley X
Mr. Walden X Mr. Holt X
Mr. Sherwood

Mr. Hayes

Mr. Simpson

Mr. Tancredo 26 11
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CombilteE o Kesourees
U.S. House of Representatives
Full Commitiee 165th Congress

BillNo. Short Title

Amendment or matter voted on: Motion to Table the Motion to rxeconsider
offered by Mr. Inslee.

Mr. Young (Chairman X X
Mr. Tauzin X Mr. Rahail

Mr. Hansen X Mr. Vento

Mr. Saxton Mr. Kildee X
Mr. Gallegly X Mr. DeFazio X
Mr. Duncan X Mr. Faleomavaega

Mr, Hefley X Mr. Abercrombie X
Mr. Doolitle X Mr. Ortiz

M. Gilchrest X Mr. Pickett

Mr. Calvert X Mr. Pallone

Mr. Pombo X Mr. Dooley

Mirs. Cubin X Mr. Romero-Barcelo

Mirs. Chenoweth-Hage Mr. Underwood X
Mir. Radanovich X Mr. Kennedy

M. Jones X Mr. Smith

Mr. Thornberry X Mr. John

Mr. Cannon X Mrs. Christensen

M. Brady X Mr. Kind b4
Mz. Peterson X Mr. Insiee X
Mr. Hill X Mrs. Napolitano X
Mz, Schaffer X Mr. Tom Udall %
Mr. Gibboens X 1 Mr. Mark Udall X
Mr, Souder X Mr. Crowley X
Mr. Walden X Mr. Holt X
Mr. Sherwood X

Mr. Hayes X

Mr. Simpson X .

Mr. Tancredo b'e TOTAL 26 {12
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Commiitee on Resources
U.S. House of Representatives
Full Committee 166th Congress Date 7-19-00
Roll No. 1
Bili No. Short Title Resolution & Report regarding Contempt of
Congress.
Amendment or matter voted on: Amendment offered by Mr. Inslee

Mr. Young (Chairman) X Mr. Miller

Mr. Tauzin X Mr. Rakall

Mr. Hansen X Mr. Vento

Mr. Saxton X Mr. Kildee X
Mr. Gallegly X Mr. DeFazio

Mr. Duncan X My, Faleomavaega X
Mr. Hefley X Mr. Abercrombie X
Mr. Doolittle X Mr. Ortiz

Mr. Gilchrest X Mr. Pickett

Mr. Calvert X M. Pallone

Mr. Pombo X Mr. Dooley

Mirs. Cubin X Mr. Romero-Barcelo

Mrs. Chenoweth-Hage X M. Underwood

Mr. Radanovich Mr. Kennedy

Mr. Jones T x Mr. Smith

Mr. Thomberry X Mr. John

Mr. Cannon Mers. Christensen X
Mr. Brady X Mr. Kind X
Mr. Peterson X Mr. Inslee X
Mr. Hill X Mrs. Napolitano X
Mr. Schaffer X Mr. Tom Udall X
Mr. Gibbons X Mr. Mark Udall X
Mr. Souder X Mr. Crowley b
Mr. Walden X Mr. Holt X
Mr. Sherwood X

Mr. Hayes X

Mr. Simpson X

Mr. Tancredo X TOTAL 16 26
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 Inslee Amendment to the Resolution

At the end thereof, insart the following: ; ] .o
Provided; hoiwever, thet fiilure to discloss sny privase communication between, any witaess, sad their
religion adviscr, their physician in the courss of trestinent or their sttomey in commmications
mwmfmdchmmmwmwumhmﬁmm
shaunotmmmeonmptomm )
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Coummiies o5 Res:
U.S. House of Representatives 7-19-00
Full Committee 106th Congress Date ___~_ "~ "~

RollNo.____ 2

Bill No. Short Title Resolution & Report regarding Contempt of
Congress.

Amendment or matter voted on: Final Passage

Mr. Young (Chairman) X Mr. Miller X
Mr. Tauzin X Mr. Rahall X
Mr. Hansen 3 Mr. Vento

Mr. Saxton X Mr. Kildee

Mz Gallegly X Mr. DeFazio

Mr. Duncan X Mr. Faleomavaega b:¢
Mr. Hefley X Mr. Abercrombie X

Mr. Doolittle X Mr. Ortiz

Mr. Gilchrest X Mr. Picketr

Mr. Calvert X Mr. Pallone

Mr. Pombo X Mr. Dooley X
Mrs. Cubin X My. Romero-Barcelo X
Mss. Chenoweth-Hage X Mr. Underwood

Mr. Radanovich Mr. Kennedy

Mr. Jones M. Smith

Mr. Thomberry Mr. Jokn

Mr. Cannon Mis. Christensen X
Mr. Brady X Mr. Kind X
Mr. Peterson X Mr. Inslee X
Mr. Hill X Mrs. Napolitano X
Mr. Schaffer X My. Tom Udall X
Mr. Gibbons X Mr. Mark Udall X
Mr. Souder X Mr. Crowley X
Mr, Walden X Mr. Holt X
Mr. Sherwood X

Mr. Hayes X

Mr. Simpson X

M. Tancredo X TOTAL 27 |16
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EXHIBIT GG

On June 29, 2000, the Subcommittee on Energy and Mineral Resources, on a roll call
vote of 9 ayes to 0 nays, adopted a motion to sustain rulings by the chair regarding objections to
questions raised by Mr. Henry M. Banta, Mr. Keith Rutter, and Ms. Danielle Brian Stockton and
ordering that questions be answered. The Subcommittee also directed the Chairman to report to
the Committee on Resources that Mr. Henry M. Banta, Mr. Keith Rutter, and Ms. Danielle Brian
Stockton refused to answer questions while testifying under subpoena.

On July 11, 2000, on a roll call vote of 9 ayes to 0 nays, the Subcommittee adopted a
motion to hear testimony from Robert A. Berman in executive session under House Rule
XI.2(k). During the course of Mr.Berman’s testimony, the Subcommittee adopted a motion, on
aroll call vote of 6 ayes to 3 nays, to sustain rulings by the chair regarding objections raised by
Mr. Berman and ordering that questions be answered. That motion also directed the Chairman to
report to the Committee on Resources that Mr. Robert A: Berman refused to answer questions
while testifying under subpoena. The Subcommittee, on a vote of 7 ayes to 3 nays, authorized
the Chairman to release the record of the executive session. That was done by a memo dated
July 11,2000.
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Committee on Resources
Subcommittee on Energy and Mineral Resources
U.S. House of Representatives

106th Congress
Date: June 29, 2000
Resolution offered by: Mr. Brady (R-TX)

Be it resolved, that the Subcommittee on Energy and Mineral Resources finds that Mr, Keith Rutter
refused to answer a pertinent question while testifying before the Subcommittee on May 4, 2000,
and the facts of this refusal shall be reported by the Chairman of the Subcommittee to the Committee
on Resources for such action as the Committee deems appropriate.

Further resolved, that the Subcommittee on Energy and Mineral Resources finds that Mr. Henry
Banta and Ms. Danielle Brian Stockton refused to answer pertinent questions while testifying before
the Subcommittee on May 18, 2000, and the facts of these refusals shall be reported by the Chairman
of the Subcommittee to the Committee on Resources for such action as the Committee deems
appropriate.

5
®

Member Nay Present

Mrs. Cubin (Chairman)

Mr. Tauzin

Mr. Thornberry

Mr. Cannon

Mr. Brady

Mr. Schaffer
Mr. Gibbons

| Mr. Walden

LR R L A R R R R R

Mr. Tancredo
Mr. Underwood (Ranking)
| Mr. Rahall

Mr. Faleomavaega
Mr. Ortiz

Mr. Dooley

Myr. Kennedy

Mr. John

Mr. Inslee
TOTAL 9 [
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Reselution
Subcommittee on Energy and Mineral Resources

Be it resolved, that the Subcommittee on Energy and Mineral Resources finds that Mr. Keith Rutter
refused to answer a pertinent question while testifying before the Subcommittee on May 4, 2000,

and the facts of this refusal shall be reported by the Chairman of the Sub ittee to the C:
on Resources for such action as the Ce ittee deems appropriate.
Further Ived, that the Sut ittee on Energy and Mineral Resources finds that-Mr. Henry

Bantaand Ms. Danielle Brian Stockton refused to answer pertinent questions while testifying before
the Subcommittee on May 18, 2000, and the facts of these refusals shall be reported by the Chairman
of the Sut ittee to the C ittee on R for such action as the Committee deems
appropriate.
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Committee on Resources
Subcommittee on Energy and Mineral Resources
U.S. House of Representatives

106th Congress
Date: July 11, 2000
Motion offered by: Mr. Cannon (R-UT)

1 move that the Subcommittee on Energy and Mineral Resources proceed to hear testimony from
Robert A. Berman and Lon D. Packard in an investigative hearing under House of Representatives
Rule XI(2) (), and that this testimony be taken in Executive Session under the provisions of
Rule XI(2) (k).

Member Yea Nay Present

Mrs. Cubin (Chairman) X

Mr. Tauzin

Mr. Thomberry

Mr. Cannon

Mr. Brady
Mr. Schaffer
Mr. Gibbons

LR R R

Mr. Walden

i

Mr. Tancredo

Mr. Underwood (Ranking} X

Mr. Rahall

My. Faleomavaega X

Mr. Ortiz

Mr. Dooley

My. Kennedy

Mr. John

Mr. Inslee X
TOTAL — 9 0
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Committee on Resources
Subcommittee on Energy and Mineral Resources
U.S. House of Representatives

106th Congress
Date: July 11, 2000
Motion offered by: Mr. Schaffer (R-CO)

1 move that the subcommittee sustain the rulings of the chairman that the questions put to the
witness, Robert A. Berman, are pertinent to the announced subject of this hearing; secondly, that the
subcommittee sustain the ruling of the chairman ordering the witness to answer the questions; and
thirdly, that the subcommittee directs the chairman to report to the Committee on Resources that
Robert A. Berman has refused to answer pertinent questions while appearing under subpoena, and
that the Subcommittee on Energy and Mineral Resources recommends that appropriate actions be
taken by the committee.

Member Yea Nay Present

Mrs. Cubin (Chairman) X

Mr. Tauzin

Mr. Thornberry

Mr. Cannon

Mr. Brady

Mr. Schaffer
Mr. Gibbons
Mr. Walden

Mopee P

Mr. Tancredo X

Mr. Underwood (Ranking) v X

Mr. Rahall

Mr. Faleomavaega X

Mr. Ortiz

Mr. Dooley

Mr. Kennedy
Mr. John

Mr. Insiee X
TOTAL 6 3
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Committee on Resources
Subcommittee on Energy and Mineral Resources
U.S. House of Representatives

106th Congress
Date: July 11, 2000
Motion offered by: Mr. Brady (R-TX)

I move that the record of testimony taken from Robert A. Berman in Executive Session today be
released for use in public sessions at the discretion of the chairman.

Member Yea Nay Present

Mrs. Cubin (Chairman) X

Mr. Tauzin

Mr. Thornberry

Mr. Cannon
Mr. Brady
Mr. Schaffer
Mr. Gibbons
Mr. Walden

R BRI

Mr. Tancredo X
My. Underwood (Ranking) X
My. Rakall

Mpr. Faleomavaega X
Mr. Ortiz
Mr. Dooley

Mr. Kennedy
Mr. John

Mr. Inslee X
TOTAL 7 3
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"GHIEF COUNSEL

JOHN LAWRENCE
DEMOCRATIC STAFF ORECTOR

To:  Members, Subcominittee on Energy
and Minerat Resources

From: Barbara Cubin; Chairman ﬁMML MW
Re:  Executive session proceedings
During the Executive Session portion of the investigative hearing conducted by the
Subcommittee today, I was given the authority by the Subcommittee to release, at my
discretion, the entire record of the proceeding.
The motion by Mr. Brady, that carried with a quorum present, was as fotlows:
1 move that the entire record of the Subcommittee’s executive session proceeding today,
including but not limited to the restimony taken from Robert A. Berman, be released
publicly at the discretion of the Subcommittee Chairman.
Upon reflection and consideration of what was said behind closed doors today, I have
determined that there is no important Subcommittee purpose served by maintaining a seal on

the entire record of the Executive Session proceeding of July 11, 2000 . This Memorandum is
to inform Members that I hereby authorize release of this information.

cc: Chairman Don Young
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STENOGRAPHIC MINUTES
Unrevised and Unedited

Not for Quetation or
Duplication

OVERSIGHT HEARING TO EXAMINE THE LAWS,
POLICIES, PRACTICES, AND OPERATIONS OF THE
DEPARTMENT OF THE INTERIOR, DEPARTMENT OF
ENERGY, AND OTHER AGENCIES PERTAINING TO
PAYMENTS TO THEIR EMPLOYEES, INCLUDING
PAYMENTS RELATIVE TO MINERAL ROYALTY
PROGRAMS AND POLICIES FROM PUBLIC LANDS AND
INDIAN LANDS

Thursday, May 4, 2000

House of Representatives,

Subcommittee on Energy and Mineral Resources,

Committee on Resources,
s o
~ COMMITTEE ON RESOURLES
Committee Hearings
of the

U.S. HOUSE OF REPRESENTATIVES

OFFICE OF THE CLERK
Office of Official Reporters
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HITI125.060 PAGE

10

11

12

13

14

15

16

17

Miller Reporting Co., Inc.

OVERSIGHT HEARING TO EXAMINE THE LAWS,
POLICIES, PRACTICES, AND OPERATIONS OF THE
DEPARTMENT OF THE INTERIOR, DEPARTMENT OF
ENERGY, AND OTHER AGENCIES PERTAINING TO
PAYMENTS TO THEIR EMPLOYEES, INCLUDING
PAYMENTS RELATIVE TO MINERAL ROYALTY
PROGRAMS AND POLICIES FROM PUBLIC LANDS AND
INDIAN LANDS

Thursday, May 4, 2000

House of Representatives,

Subcommittee on Energy and Mineral Resources,
Committee on Resources,

Washington, D.C.

The subcommittee met, pursuant to notice, at 10:04 a.m.,

in Room 1334, Longworth House Office Building, Hon. Barbara

Cubin, chairman of the subcommittee, presiding.



288

HII125.060 PAGE 188

4540

4541

4542

4543

4544

4545

4546

4547

4548

4549

4550

4551

4552

4553

4554

4555

4556

4557

4558

4559

4560

4561

4562

4563

TESTIMONY OF KEITH RUTTER

Mr. RUTTER. . Since 1989.

Mrs. CUBIN. BAnd what are your responsibjXities?
Mr. RUTTER. I have a variety of duties throughout the
organization.

Mrs. CUBIN. Excuse me? I couldn’t hear what &ou said.
Is your microphone on?

Mr. RUTTER. My respo ibilitigs include a variety of
things throughout the Srganization.
Mrs. CUBIN. do they include handling tax matters and
record keepings such as board minutes?
Mr. R 'ER. Yes, they do.

Mrs. CUBIN. Are you generally familiar with the
requirements for making IRS Form 990 and IRS Form 1023
available to the public?

Mr. RUTTER. I'm sorry. Could you--

Mrs. CUBIN. Yes. I just wonder if you are generally
familiar with the requirements for making those two Internal
Revenue Service forms available to the public.

Mr. RUTTER. I'm sorry. When you say ‘‘generally
familiar--'*

Mrs. CUBIN. You are aware that there is a requirement to

make those forms public.

Mr. RUTTER. Yes. We comply with the IRS regulations.
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4564 Mreg. CUBIN. Can anyone just walk in off the street and
4565 review a copy of those records in your office?

4566 Mr. RUTTER.  Yes. Anyone can walk off the street and
4567! review those records.

4568 Mrs. CUBIN. Well, then can you tell me why POGO won't
4569{ furnish those documents to this committee.

4570 [Witness conferring with counsel.]

4571 Mr. RUTTER. Madam Chaiy, I am advised by my counsel that
4572 the committee may require me to answer all questions

4573 pertinent to the subject under inguiry. My attorney advises
4574 me that this gquestion is not pertinent to a proper subject
4575! before the committee.

4876 Mrs. CUBIN. Mr. Rutter, I would advise you that the
45771 forms that I referred to were subpoenaed by this committee,
4578 and therefore they are pertinent to this hearing.

45879 [(Witness conferring with counsel.}

4580 EmsEpRe® The chairman, according to the rules of the
4581| House and of this committee, the chairman is solely

4582| authorized to determine what is pertinent for a hearing and
4583 what is not. Additionally, the procesds from those lawsuits,
4584 Mr. Rutter, are reported on those forms., And since the

4585| payments to Mr. Berman and Mr. Speir came out of the proceeds
4586 of that lawsuit, which is reported on that form, I again ask
4587! you, since these are public documents and since somecne can
4588] walk in off of the street and see them, what is the reason
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4589} that POGO refused to honor the subpoena and supply those to
4590 this committee?

4591 Mr. RUTTER. With respect, and I understand the chair’'s
4592| position, and upon advice of counsel, I will stand by my
4593 objection.

4594 Mrs. CUBIN. Upon advice of counsel, excuse me? I didn’'t
4595| hear the last.

4596 Mr. RUTTER. I said that upon advice of counsel, I am
4597| going to stand by my objection.

4598 Mrs. CUBIN. Moving right along. Were you asked to

4599 consult an accountant ¥nd lawyers about POGO’'s payments to
4600| Mr. Berman and Mr. Speil? I want to point out I am not

4601 | asking what advice those ¥xperts gave, but according to some
46021 of the minutes that I saw, will repeat the question. Were
4603| you asked to consult an accoyntant and lawyers about the
4604| payments to Mr. Speir and Mr. Rerman?

4605 Mr. RUTTER. I'm sorry. you say ‘‘was I asked to
4606 consult an accountant and an attoXney--'

4607 Mrs. CUBIN. Yes, orx did you jujt do that of your own
4608} accord? According to the minutes, ar\ accountant and lawyers
4609 were contacted about POGO’s payments td Mr. Berman and Mr.
4610| Speir.

4611 Mr. RUTTER. Correct.

4612 Mrs. CUBIN. And who contacted those acdountants and
4613 lawyers?
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5039

5040

5041

5042

5044

5045

5046

5047

5048

5049

5050

5051

5052

5053

5054

5056

5057

5058

5059

5060

5061

5062

5063

a vote of approving the conference report foy the Africa

Trade Bili. I will defer to the chairwoma@ of the Committee,
but I would think that if we recessed fof a short break to go
vote and come back, that would be apprbpriate, rather than
delaying any further comments.

We will recess for approximatgly 20 minutes.
[Recess.]

Mr. BRADY. Madam Chairm
Mrs. CUBIN. Mr. Brady,
Mr. BRADY. Under Clalise 2(j){2) (c) Rule 11 of the Rules
of House of Representapfives, I move that Tom Casey of the
Majority staff, and staff member designated by the Minority
each be allowed to/question the witness, Keith Rutter, for
equal periods of/time not to exceed 30 minutes.

Mrs. CUBIN. Without cbjection, so ordered.

Mr. Tancredo, who has been here for most of the hearing,
does desire to question this witness. He’s tied up for a few
minutes. So I think I would like to make one point, and then
hopefully Mr. Tancredo will be here, and if not then--coh,
here he is right now--then I’11 recognize Mr. Thornberry.

Mr. Rutter, I'm referring back to your not answering the
question that I asked regarding the Internal Revenue Service
forms because you declare that answering is not pertinent.

Pertinency is important. It is one of the four elements that

must be proven to convict someone in a criminal contempt of
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5064| Congress.
5065 Here is how pertinency fits in. First of all, the
5066| Subcommittee must have jurisdiction over the subject of the
5067| hearing. It does fall under the House Rules. Then the
5068| Subcommittee must have the authority to conduct oversight.
5069} Our authority comes from Article I of the Constitution, under
5070} which Congress has the authority to collect informgtion S0
5071| that it can legislate. That authority was delegated by the
5072| House Rules to the Committee, and then by the Committee Rules
5073} to the Subcommittee. Third, the Subcommittee must have a
5074 legislative purpose. It is clear, based on the
5075| Subcommittee’s past work on oil policy. Finally, the
5076 | testimony or records subpoenaed must be pertinent to the
5077 inquiry.
5078 Because these elements exist, the Committee’s oversight
5079 | project is valid. Its subpoenas for documents and testimony
5080| can be properly enforced. So I ask you again, do you wish to
5081 answer the guestion about the Internal Revenue Service forms
5082| that I referred to?
5083 Mr. RUTTER. I'm sorry. Those questions specifically
5084 were?
5085 Mrs. CUBIN. The questions were--the question was: why
5086| did you refuse to produce the documents according to the
5087| subpoena? Why did you refuse to answer the questions about
5088

the documents here in front of the Committee today, the
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5089 Internal Revenue documents that in fact had the award from
5090| the settlement included in those documents, and other years?
5091 [Witness conferring with counsel.l
5092 Mr. RUTTER. Madam Chair, in addition to my pertinency
5093| objection, I have also been advised by my counsel that the
5094 jurisdiction of this Committee is limited to mattgrs
5095 delegated to the Committee under House Rules 10, élause 1{L),
5096 Mineral Resources of Public Lands; and under House Rule 10,
5097 Clause 2{A), Oversight and Administration of the Department
5098} of Intericr. I have also been advised that POGO’s tax status
5099! and its compliance with applicable tax laws do not come
5100] within that delegation of authority, and therefore, I decline
5101| to respond.

5102 Mrs. CUBIN. Mr. Rutter, I would like to remind you

5103| that--and to warn you--that failure to answer the question or
5104 to provide the documents that were subpoenaed by the

5105| Committee--the Committee determines that the material is
51906 | pertinent and the Chairman determines that the material is
5107| pertinent--can cause ybu to be held in contempt of Congress.
5108 Are you aware of that?

5109 Mr. RUTTER. Yes, I am aware of that.

5110 Mrs. CUBIN. Mr. Rutter, will you turn those documents
5111} over to the Subcommittee at this time?

5112 [Witness conferring with counsel.]

5113

Mr. RUTTER. With respect--and understand the Chair’s
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5114] position, and upon advice of counsel, I will stand on my
5115} objection.

5116 Mrs. CUBIN. . Do you wish at this time to answer the

5117 question about the Form 2907

5118 Mr. RUTTER. I’'m sorry. And the question being?

5119 Mrs. CUBIN. 7o produce it and tell the Committee why vou
5120| would not explain the form, and why you would not:give it to
5121 | the Committee?

5122 [Witness conferring with counsel.]

5123 Mr. RUTTER. You know, I'm going to stand on the advice
5124 of my counsel, and also stand on my objection.

512% Mrs. CUBIN. Mr. Rutter, it's easy for thé former counsel
5126 | to the House to instruct yoﬁ that way, because he’s not on
5127 the line here. He’'s not the one who can be charged with
5128] contempt of Congress, and sir, his advice to you is bad,
5129 because I want you to know that I will pursue in every way
5130| that I can contempt of Congress charges against you, not as
5131| thinking that it is the material that is the most important
5132 factor. It is the contempt that you are showing for the
5133} process and for Congress.

5134 So with that, I will now recognize Mr. Tancredo for §
5135| minutes questioning.

5136 Mr. TANCREDO. Thank \you, Madam Chairman.

5137 Mr. Rutter, understandipg that you will not produce the
51381 documents in question or not

ell us why, perhaps you would
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CONTEMPT OF CONGRESS RESOLUTION AND REPORT
IMSSENTING VIEWS

We strongly oppose the Resolution and Report to cite four individuals and the Project on
Government Oversight (POGO) for Contempt of Congress, a federal statutory crime punishable by up
to one year in jail. From the outset, the Republican Majority’s unilateral conduct of the investigation into
this matter has been biased, procedurally flawed and abusive of the rights of witnesses and Members,
It is 2 weak case to present to the House, which last sought to invoke statutory contempt powers in
1983. And ever if adopted by the House over our objections, any attempt at prosecution based on this
Resolution will not survive balanced judicial review.

The Majority’s wrath is primarily directed at POGO, a nonprofit government “watchdog” group
that -— among many efforts to curb waste, fraud and abuse - has been active since 1993 in pursuing
oil and gas companies that have underpaid by hundreds of millions of dollars royalties owed to the U.S,
Treasury for operating on public lands.) In November 1998, afier receiving $1.2 million of a $45
million settlement by Mobil Qil in False Claims Act litigation for royalty underpayments, POGO shared
two-thirds {$383,600 ezch) with two individuals: a Department of the Interior empleyse, Robert
Berman, and a former Department of Energy employee, Robert Speir’

POGO and the Department of Justice dispute whether an Assistant U.S. Attomney involved in the Mobil
litigation approved POGQ’s payments to Berman and Speir. In December 1998, the Civil Division of

'See, e.g., Project on Government Oversight reports: Departiment of Interior Looks the Other Way:

The Government’s Slick Deal for the Qil Industry (Aprii 1995); With a Wink and a Nod: How the Oij
Industry and the Department of the Interior Are Cheating the American Public and California School
Children (March 1996); Wait! There's More to Collect.. Unpaid Oil Rovalties Across the Nation
(August 1996); Drilling for the Truth: More Information Surfaces on Unpaid Oil Royalties (May 1997).
POGO has frequently testified before Congress on oil royalties and a wide variety of other issues.

*The civil litigation against Mobil for underpaying royalties was brought under the False Claims Act (31
U.S.C. 3729-33) which allows a private individual with knowledge of past or present fraud on the
federal governraent to sue to recover damages and penalties. POGO was part of a “multi-relator”
agreement in that case before the United States District Court for the Eastern District of Texas. Lufkin
Division, which contributed to the recovery of damages by the United States,
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the Department of Justice referred the POGO matter to the Public Integrity Section of the Criminal
Division for a review, in cooperation with the Inspector General for the Department of the Interior,
which is ongoing. These are the proper authorities and the appropriate forum for fairly investigating
whether any misconduct or illegalities occurred in making or receiving the payments and we supported
the motion adopted by the Committee on Resources to release to them relevant committee records.

By contrast, all but one of the Democrats present voted against the Majority’s Contempt of Congress
Resolution, which was adopted by a 27 to 16 vote on July 19. 2000,

We oppose this Resolution because in the course of this lengthy investigation, the Majority has
stepped beyond the Lounds of legitimate inquiry. In an abusive manner, the Majority has used the
powers of subpoena and the sanction of contempt to pursue subjects tangential to the Committee on
Resources’ jurisdiction. The Majority has conducted this investigation in a manner that serves the
interests of lawyers for oil and gas companies involved in pending royalty underpayment litigation as
well as those who are currently challenging in federal court royalty valuation regulations recently issued
by the Department of the Interior to curb royalty payment abuses.

It is noteworthy that the Majority has spent well over a year investigating those who helped
expose royalty cheating and whose efforts contributed to the recovery to date by the United States of
$300 million from litigation settlements. But they have done nothing to investigate whether companies .
extracting oil and gas from federal lands are systematically underpaying royalties, a subject clearly
within the jurisdiction of the Committee on Resources and with significant fiscal implications to
taxpayers.

The Majority unilaterally drafted the lengthy Resolution and Report and first made it available to
Democratic Members of the Commitiee less than 24 hours prior to the Committee on Resources’
markup on July 19th. This rush to judgment on Contempt of Congress, a federal crime, is typical of the
strictly partisan investigation, which has been prejudiced from the beginning with assumptions of guilt
and illegalities. Indicting all with a broad brush, the Resolution deems each individual cited as equally
guilty no matter how trivial the alleged transgression. Moreover, by citing the “Project on Government
Oversight,” with contempt, the Resolution cavalierly casts a cloud of criminal jeopardy on the officers
and the entire board of directors, even though one such individual testified that he had been recused
from any involvement in the royalty underpayment matters and another did not join the board until
1999.
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At the July 19th Committee markup of this Resolution, the Majority failed to provide Members
with the language of the contempt statutes.” They cited no judicial standards or precedents of the
House for applying those criminal statutes in a contempt proceeding. They did not adequately explain
or refute the legal rationale that the subpoenaed parties, based on advice from counsel, had asserted
when they declined to answer specific questions or provide specific documents precisely as sought by
the Majority. And they neglected to explain to Merbers that witnesses had appeared at hearings and
produced thousands of pages of documents in compliance with multiple subpoenas (Attachment A)

LEGAL STANDARDS FOR CONTEMPT OF CONGRESS:
ALL ELEMENTS OF THE OFFENSE SHOULD BE PROVEN BEYOND
AREASONABLE DOUBT

The refusal to answer a question or provide a document demanded by a commiitee does not
per se constitute contempt of Congress under the statutes. William Holmes Brown, who served as
House Parliamentarian for twenty years, provides guidance for Members regarding contempt powers
and procedure in House Practice; A Guide to the Rules, Precedents and Procedures of the House
(1996):

“The statute which penalizes the refusal to answer in response to a congressional subpoena
provides that the question must be ‘pertinent to the question under inquiry.” 2 U.8.C. 192,

That is, the answers requested must (1) relate to a legislative purpose which Congress may
constitutionally entertain, and (2) fall within the grant of authority actually made by Congress to
the Committee. Deshler, Ch 15 Sec. 6. In a prosecution for contempt of Congress, it must be

*As set forth in 2 U.S.C. 192: “Every person who having been summoned as a witness by the authority
of either House of Congress to give testimony or produce papers upon any matter undey inquiry before
cither House, or any joint corumnitice established by a joint or concurrent resolution of the two Houses
of Congress, or any committee of either House of Congress, willfully makes default, or who, having
appeared, refused to answer any question pertinent to the question under inquiry, shall be deemed guilty
of a misdemeanor, punishable by a fine of not more than $1,000 nor less than $100 and imprisonment
in a common jail for not less than one month nor more than twelve months.” 2 U.S.C. 194 establishes
the process for the Speaker of the House to certify a finding of contempt by the House to “to the
appropriate U.S. Attorney, whose duty it shall be to bring the matter before the grand jury forits
action.”
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established that the committee or subcommittee was duly authorized and that its investigation
was within the scope of delegated authority. U.S. v. Seeger, C.AN.Y. 303 F2d 478 (1962).

A clear chain of authority from the House to its committee is an essential element of the offense.
Gojackv. U.S., 384 U.S. 702 (1966).” House Practice at pages 427-428.

Brown further observes that the requirement that 2 committee question be pertinent is an
essential factor in prosecuting the witness for contempt, that the committee has the burden of
establishing that a question is “pertinent,” and that the committee’s determination is ultimately subject to
a strict standard of judicial review:

“In contempt proceedings brought under the statute, constitutional claims and other objections
to House investigatory procedures may be raised as a defense. U.S. v. House of
Representatives, 556 F Supp. 150 (1983). The courts must accord the defendant every right
‘guaranteed to defendants in all other criminal cases.” Watkins v. United States, 354 US 178
(1957). All elements of the offense, including willfulness, must be proven beyond a

r ble doubt. Flaxer v. United States, 358 US 147 (1958).” House Practice at page
428. [Emphasis added]

Accordingly, because a contempt charge must meet strict judicial review standards, it is our
recommendation that Members of the House consider themselves as if jurors in a criminal trial and
apply the “beyond a reasonable doubt” standard in evaluating the conduct of those charged with
contempt under 2 U.S.C. 192.  The definition of “beyond a reasonable doubt” is as follows:

“The doubt that prevents one from being firmly convinced of a defendant’s guilt, or the
belief that there is a real possibility that a defendant is not guilty, ‘Beyond a reasonable
doubt” is the standard used by a jury to determine whether a criminal defendant is guilty. In
deciding whether guilt has been proved beyond a reasonable doubt, the jury must begin with
the presumption that the defendant is innocent.” Black’s Law Dictionary (Seventh
Edition, 1999} at page 1272. [Emphasis added]

THE MAJORITY HAS FAILED TO MEET ITS BURDEN OF PROVING THE
STATUTORY ELEMENTS NECESSARY FOR CONTEMPT PROSECUTION

In construing the contempt statute, the Supreme Court has closely scrutinized a committee’s
stated purpose of the investigation to determine whether a demand is pertinent to the question under
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inquiry. If the committee’s own descriptions are inconsistent with its actions or have changed over time,
such confusion “might well have inspired doubts as to-the legal validity of the committee’s purposes.”
Gojack v. United States, 384 U.S. 702, 709 (1966).

On June 9, 1999, the Committee on Resources on a party line vote approved a Resolution to
authorize Chairman Don Young to issue subpoenas in connection with: “(1) policies and practices of the
Department of the Interior and Department of Energy regarding payment of employees and former
employees from sources outside of these Departments that may be related to the employee’s past or
present work within the Department; and (2) payments from the Project on Government Oversight,
POGO, to Mr. Robert Berman, and employee of the Department of the Interior, and Mr. Robert Speir,

a tormer employee of the Department of Energy . .. 7.

During the debate on the June 9, 1999 resolution, Energy Subcommittee Chairman Barbara
Cubin responded to Delegate Carlos Romero-Barcelo’s concerns about the Committee acting to
intervene in a pending Department of Justice criminal investigation by explaining that the focus would be
on oil royalty valuation legislation and regulation:

“It isn’t the intent of the committee to intervene in this procedure at all, but we do need to know
what is going on and what has gone on because we have things in front of us as far as oil
valuation is concerned that are directly the purview of this committee. We have legistation in
front of us that tries to determine a valuation method for oil. Right now, the administration and
the Minerals Management Service has some regulation or proposed regulation that should not
go into effect about the valuation of oil because we don’t know whether this action and this
payment of money has anything to do with those new regulations. We just need to know
whether the two people involved had any influence on the MMS.”

Notwithstanding this rationale for the investigation, at the time the Committee approved the
contempt Resolution on July 19, 2000 the Majority had sought no testimony related to oil valuation
regulations, policies, or legislation. No witness had been called to establish a foundation for the relevant
“policies and practices” of the Depariments of Interior and Energy. By stark contrast, Democratic
Members were admonished by the Majority at the May 4, 2000, Subcommittee hearing that the
purpose of the investigation did not include inquires on oil royalty valuation policies or fraudulent oil
company practices.
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Simply stated, the Majority has not articulated a purpose for obtaining the information sought by
the contempt Resolution that is within the scope of the Resources Committee’s authority as delegated
by the House. The Supreme Court has held that a clear line of authority for the committee and the
“connective reasoning” to the questions is necessary to prove pertinency in statutory contempt. Gojack
v. United States, 384 U.S. 702 (1966) Instead, the Majority has constantly shifted their explanations
of what they are investigating and why. For example, on March 6, 2000, Chairman Young wrote to
POGO’s attomey to explain that broad subpoenas were necessary to “1o begin weighing the merits of
those conflicting statements” made in civil litigation.*

The purpose and scope of the Majority’s inguizies are still not clear to Democratic Members.
An investigation of oil royalty matiers in furtherance of a legislative purpose could properly be crafted
within the Committee on Resources’ jurisdiction, but the Majority has failed to do so. The Majority
established no “connective reasoning” or foundation based on the commiittee’s jurisdiction for the
pertinence of the questions asked and the documents demanded of the witnesses at the time they
were asked and demanded. Additional hearings or ex post fucto rationale cannot reestablish a
foundation for pertinency that did not exist at time that a witness was at peril of being charged with
contempt.

The Supreme Court has held the conduct of Congress to strict scrutiny when applying the
contemnpt statutes: “It is obvious that a person compelled to make this choice [of whether to answer] is
entitled 10 have knowledge of the subject to which the interrogation is deemed pertinent. That
knowledge must be available with the same degree of explicitness and clarity that the due process
clause requires in the expression of any element of a criminal offense. The “vice of vagueness’ must be
avoided here as in all other crimes.” Watkins v. United States, 354 U.8. 178 (1957).

In summary, the Majority has not met the substantial burden of proving the elements of statutory
contempt beyond a reasonable doubt. The House cannot responsibly send to the U.S. Attorney — who
already has plenty of work to do combating serious crimes — a contempt Resolution that is so flawed
that prosecution will be futile.

4 Stanley M. Brand, who formerly served as Counsel to the House of Representatives, represents
POGO and three of the individuals cited for conterpt. Robert Berman, the Department of the Interior
employee, bas separate counsel.
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THE MAJORITY’SINVESTIGATION IS PROCEDURALLY FLAWED AND FAILED
TO COMPLY WiTH COMMITTEE AND HOUSE RULES

In applying the contempt statute, the courts have required that a committee strietly follow its
own rales and those of the House. Yelliny. United Siates, 374 U.S. 109 (1962). The conduct of the
investigation related to this Contempt of Congress Resolution is so egregious that any attempt at
prosecution will not swrvive judicial review. Among the procedural deficiencies are the following:

(1) Failure to follow House Rule X1, Clause 2(k) applicable to investigative hearing
procedures, On June 9, 1999, by a party line vote, the Commmittee on Resources authorized Chairman
Young to issue subpoenas related to an “oversight review™ of the “policies and practices of the
Department of Interior and Energy” and “payments from the Project on Government Oversight” to
Robert Berman, an employee of the Department of the Interfor, and Robert Speir, a former employee
of the Department of Energy. It was not until June 27, 2000, however, that Chairman Young
authorized Subcommittee Chairman Cubin to “begin an investigation to complement the oversight
inquiry underway.” This is a meaningless effort to draw a distinction betwesn “investigation” and
“oversight” when no such distinction exists for purposes of House Rule X1, Clause 2. Accordingly,
over the protests of Democratic Members, the Majority failed to follow House Rules applicable to the
rights of witnesses in Subcommittec on Energy and Miveral Resources hearings held May 4 and May
18, 2000. These flaws range from the failure to provide witnesses with the Committee on Resources
and House Rules prior to their testimony, to the failure to go into executive session.

{2) Failure to allow Members to question wit under House Rule X{, Clause 2(j).
On muitipie occasions. the Subcommittee Chair prevenied Democratic Members from exercising their
rights to question witnesses, either under the five-minute rule or time allocated to the Minority under
clause 2()(B).

(3) Failure to have a proper quorum under Committee on Resources Rule 3(d). The
Committee rules require a guoram of members, yet no such guoram was present during the hearings at
the times of votes on ining the Subcommittee Chairman’s rulings on whether questions wers
“pertinent.”

(4) Failure to allow witnesses to make an opening statement under Commitiee on
Resources Rule 4(b). This rule states, “Each witness shall limit his or her cral preseniation to a five-
minute summary of the written statement, unless the Chairman, in consultation with the Ranking Minority
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Member, extends this time period.” In contravention of this rule and longstanding committee practice,
the Chair refused to grant hearing witnesses the opportunity to make opening statements. Democrats
objected that this was prejudicial to subpoenaed witnesses in what amounted to adversarial
proceedings but were overruled by the Subcommittee Chair.

(5) Failure to hold a hearing on the contempt of Congress issues. It is fundamentally
unfair not to allow the parties charged with contempt an opportunity to fully and fairly detail their legal
arguments for declining to answer questions or supply specific documents in contention. The Chair
repeated refused the efforts of Democratic Members to recognize legal counsel to address the
Subcommittee on these issues. The failure to provide due process in a hearing to those accused of
violating a criminal statute further weakens the Majority’s case.

THE MAJORITY’S INVESTIGATION IMPROPERLY ATTEMPTS TO USE THE
POWER OF CONGRESS TO PROVIDE DISCOVERY FOR OIL AND GAS
COMPANIES IN ROYALTY LITIGATION AGAINST THE UNITED STATES

We strongly protest the Majority’s transparent attempt to use the powers of the Committee on
Resources ~ and of the House -- to assist favored parties in pending litigation with hundreds of millions
of dollars of royalty payments at stake.” The Majority’s difficulties in describing a legitimate purpose
for their investigation are compounded because they appear to be seeking information which would
damage interests of the United States both in royalty underpayment litigation and in industry challenges
to recently revised oil and gas royalty regulations. Their interest in the pending litigation matters has
been made clear, for example, by a March 6, 2000, letter from Don Young to POGO’s attorney which
states in part:

*Over the past year, the Majority has issued 14 press releases on Committee on Resources letterhead
regarding the POGO investigation. While these efforts to politicize the issue have largely been ignored
by the media, it is additional evidence that the Majotity’s exclusive focus is on the $383,600 payments
by POGO to two federal employees. No attention is given. nor any outrage expressed, concerning the
facts that major oil and gas companies have, by settling litigation, effectively admitted to cheating
taxpayers out of hundreds of millions of dollars in royalties owed. Ironically, no witness testimony in
the POGOQ hearing record refutes the charges of underpayments.  The former ARCO employees --

who have turned whistleblowers in the False Claims Act litigation -- described in detail schemes to
avoid royalties in response to Rep George Miller’s questions during their May 4. 2000 testimony before
the Subcommittee on Energy and Mineral Resources.
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“On November 29, 1999, an adversary of your clients’ interests in the proceedings of Johnson

v. Shell litigation provided sworn testimony in a federal court hearing which appears to directly
contradict sworn statements made by your client, Danielle Brian. 'To begin weighing the merits
of those conflicting statements, Committee counsel telephoned you and explained that
intended to subpocna records of telephone calls between POGQO or Danielle Brian and that
witness.”

Given the Majority’s keen interest in this pending civil lawsuit, it is not accidental that lawyers
for the companies involved in those proceedings have been closely monitoring the Comnittee on
Resources’ investigation. Because the Chair has ruled that the investigation is not restricted by
attorney-client or other privileges, the Majority has freely sought to obtain documents and probe on
matters which would otherwise be off-limits in court.

On July 10. 2000, the law firm of Fulbright and Jaworski filed a motion in the U.S. District
Court for the Eastern District of Texas in “Opposition of Defendant Shell Oil Company to Project on
Government Oversight and Henry M. Banta’s Motion for Protective Order” (Astachment B). In that
motion, Shell Oil’s lawyers argued that new evidence developed by the Subcommittee on Energy and
Mineral Resources required that the court reexamine the relevance of the payments to Berman and
Speir, asserting that “subsequent testimony by Mr. Banta and Ms. Brian in recent Congressional
oversight hearings demonstrate that POGO did not accurately advise the court in its pleadings . .. ™. As
evidence, the Shell lawyers cite various statements and docunzents used at the Subcommittee on Energy
& Mireral Resources’ hearings on May 4 and May 18. 2000.

POGO had previously argued to the court that this subject matter was irrelevant to the issues of
royalty underpayments: “it is the law of case that the Berman/Speir matter is unrelated to the merits of
the case.” On July 14, 2000, the federal judge agreed and ruled the Shell’s lawyers were not allowed
to ask any questions of Henry M. Banta regarding POGO’s sharing of settlement proceeds with Robert
Berman and Robert Speir. (Attachment C)

In effect, the federal judge’s July 14, 2000. ruling affirms his prior decision that how POGO
distributed its portion of the Mobil settlement is irrelevant te the central question in the pending Johnson
v. Shell litigation: did Shell underpay royalties owed to the federal government for oil and gas obtained
from public lands?
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The oil and gas industry’s atterapt to distract attention away from this core issue has failed thus
far in the courts and it should meet a similar fate in the Congress. Seeking to obtain and disclose
information to assist participants in litigation is not a legitimate purpose of a committee investigation.
Having provided no adequate jurisdictional foundation for the relevance of the Majority’s questions and
document demands at issue in this Resolution. there is accordingly no basis for the House to hold in
contempt the individuals cited or POGO.

ANALYSIS OF EACH CITATION FOR CONTEMPT IN THE RESOLUTION

A. _Mr. Henry M. Banta
February 17, 2000, Subpoena Duces Tecum

(1) Redacting Records: Mr. Banta is cited for providing a record of the February 5, 1998,
POGO Board Meeting minutes “redacted so severely as to have no meaning.” In response to the
Chairman’s June 26, 2000, letter, Mr. Banta’s attorney supplied a less redacted copy of the same
record. Thus, the charge is without merit.

Moreover, Mr. Banta, as a private attorney and in his role as Chairman and Member of the
Board of Directors of POGO, was not the individual responsible for maintaining POGQ’s Board
Meeting minutes. POGO’s attorney supplied the Board Mecting minutes, including subsequent
revisions to accommodate the requirements of the subpoenas issued to POGO. Thus, Mr. Banta
should not be held in contempt for not producing such documents.

(2) Refusing to Comply with Orders to Produce: The Resolution cites Mr. Banta with
contempt of Congress for not providing certain documents. Mr. Banta, on advice of counsel, has not
produced such records that relate to his work as counsel to the State of California, citing 30
U.8.C.1733 which restricts the disclosure by states of confidential business information provided by the
Department of the Interior in the administration of oil royalty programs. Mr. Banta, in the course of his
representation of the State of California’s Auditor, is required to keep certain information confidential.
It is not within Mr. Banta’s authority to release or produce these records for the Committee on
Resources. Mr. Banta should not be held in contempt for not producing that which he is not authorized
to release.
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April 10, 2000, Subpoena Duces Tecum

(1) Failure to Comply: The Resolution charges Mr. Banta with coatempt for not producing a log
of responsive records withheld under a claim of privilege. However, Mr. Banta, through his attorneys,
did produce a record of responsive records withheld under a claiin of privilege and identified the
priviiege. A log is not specifically required under the subpoena. The subpoena required Mr. Banta to
“specify and characterize the record so withheld and specify the objection or constitutional privilege
under which the record is withheld.” Consequently, when Mr. Banta’s attorneys provided additional
correspondence in response to the Chairman’s rejection of the previously supplied log. and explained
the constitutional privilege under which a document was being withheld; they complied with the terms of
the subpoena. Mr. Banta should not be held in contempt for not producing a log that (a} he was not
specifically required to produce and that (b) he provided in material fact in correspondence.

2) Refusal to Produce: The Resolution cites Mr. Banta with contempt because he “possesses
but did not produce an unredacted agenda for the February 17, 1998, POGO Board Meeting and
unredacted minutes of the October 27, 1998 POGO Board Meeting.” To the contrary, Mr. Banta
does not possess these documents. nor was he responsible for maintaining such documents. POGO,
through its attorney, has supplied redacted versions of these documents, including revisions, in response
to the subpoenas issued to the corporate entity. The House should not find Mr. Banta in contempt on
these facts.

Subpoena to Appear on May 18, 2000

Refusal to Answer: On this count, the Resolution cites Mr. Banta with contempt of Congress
because during the May 18 hearing, when asked if he knew about the Johnson v. Shell lawsuit while it
was under seal, Mr. Banta, on advice of counsel, refused to answer the question on the grounds that it
was not pertinent to the investigation. The Majority failed to provide a proper foundation or
“connective reasoning” for the question to be pertinent to the jurisdiction of the Committee on
Resources. Moreover, as discussed above, seeking 1o obtain and disclose information to assist parties
in pending litigation is not a legitimate purpose for a congressional investigation. Moreover, at the time
the Chair ruled the question “pertinent” and polled the Members on the question, the Subcommittee did
not have a quorum for conducting business as required under the Committee on Resources’ rules.
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B. Mr. Robert A. Berman

Subpoenas to Appear on May 18 and July 11, 2000

Refusal to Answer: On May 18, 2000, when Mr. Berman appeared under subpoena before
the Subcommittee, he objected to testifying at a public hearing on the grounds that Members of the
Majority had defamed him during the hearing held May 4, 2000. For example. Rep. Kevin Brady of
Texas had called him a “common thiet” during the prior hearing. On advice of counsel, he declined to
answer questions unless Members waived their immunities from lawsuits. Mr. Berman also demanded
that the Subcommittee convene in executive session as required under House Rule X1, Clause 2(k).
Despite objections by Democratic Members, the Chair refused to apply the House Rules on
investigative hearing procedures.

After confirming that they had in fact failed 1o follow the House Rules governing investigative
hearings, the Majority attempted to cure the error by subpoenaing Mr. Berman to reappear at a second
hearing on July 11, 2000. Mr. Berman, on the advice of counsel, refused to answer certain questions in
executive session. Only after voting on a factually incorrect motion to report Mr. Berman's responses
to the Commitiee did the Majority allow Mr. Berman to make a statement to the Subcommittee on
Energy and Mineral Resources. The Majority’s failure to follow the Committee and House Rules that
protect the rights of witnesses, their failure to establish a clear purpose within the Committee on
Resources’ jurisdiction for the investigation, and their failure to provide a proper foundation or
connective reasoning for their questions, collectively add up to a failure to prove the elements of
criminal contempt beyond a reasonable doubt. Under these circumstances, Mr. Berman'’s conduct
does not justify a citation for contempt by the House.

C. Mr. Keith Rutter

April 10, 2000 Subpoena Duces Tecum

(1) Withholding Records: The Resolution cites Mr. Rutter with contempt for withholding certain
tax documents. Under the subpoena, Mr. Rutter, the POGO employee in charge of general
administrative matters, was directed to produce copies of POGO’s annual IRS Form 990 and Form
1023 (relating io tax-exempt status). The subpoena also demanded production of POGO’s original
application for tax-exempt status and subsequent correspondence with the Internal Revenue Service.
In June 1999, POGO provided the requested documents for tax year 1998, which included revenue
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from the oil royalty litigation, as well as reporting the public service awards to Berman and Speir. On
July L1, 2000, POGO, through its attorneys, provided the Committee with an amended tax return for
1998. In a letter dated April 21, 2000, POGO’s attorney notified the Committee that they would not
produce the additional tax documents on the grounds that the Chair’s demand for the other tax
documents unrelated to the payments to Berman and Speir were not pertinent to the stated purpose of
the Committee’s investigation and, additionally, further inquiry into POGO’s tax status was outside the
Committee’s jurisdiction. Tronically, POGO’s tax returns, including those subpoenaed by the Majority,
are publicly available. The House should not find Mr. Rutter in contempt for not producing noaterial
which is not pertinent and which the Majority could have accessed through widely available means,

{2) Failure to Produce: The Resolution cites Mr, Rutter with contempt for failure to produce a
log of the responsive records withheld by him under a claim of privilege. A log is not specifically
required under the subpoena. The subpoena required Mr. Rutter to “specify and characterize the
record so withheld and specify the objection or constitutional privilege under which the record is
withheld.” As is evidenced by the Majority’s own exhibit, this requirement has been met. Therefore,
the House should not find Mr, Ruiter in contempt on these grounds,

D. Ms. Danielle Brian Stockten
June 18, 1999 Subpoena Duces Tecum

(1) Redacting Records; The Resolution cites Ms. Brian with conterapt for withholding minutes
of two POGO Board Meetings. Ms. Brian has asserted that she does not hold or possess these or any
other documents not previously supplied to the Committee under her subpoena. She was not
responsible for maintaining these documents. In addition, POGO, through its attorney, has supplied
redacted versions of these documents, including revisions, in response to the subpoena issued to the
corporate entity. The House should not find Ms. Brian in contempt for not producing records that which
she does not possess.

(2} Withholding Records: Under this citation, the Resolution charges Ms. Brian with contempt
for not producing agendas and minutes from POGO Board Meetings that occurred on January 5, 1993;
December 9,1996; April 26, 1999; and September 9, 1999. POGO produced these records, through
its attorney as required by the subpoena issued to POGO. Ms. Brian has asserted that she does not
possess these documents and was not responsible for maintaining the documents. As Ms. Brian does
not have such records within her possession, she could not produce them. Instead, the documents
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were provided to the Committee by POGO's attorney in response to the subpoena of POGO. The
House should not hold Ms. Brian in contempt for not producing documents that she does not have in
her possession and which have been provided to the Committee under the proper subpoena.

February 17, 2000 Subpoena Puces Tecum

(1) Failure to Comply: The Resolution cites Daniefle Brian with contempt for not producing
unredacted telephone records from her office and personal residence for a period covering eighteen
months. Ms. Brian offered to provide a redacted version of the phone records under this subpoena.
However, the Majority insisted that they be allowed to review all phone records---personal and
professional----from the 18-month period and then decide which ones to copy for their files. POGO is
an organization that works extensively with whistleblowers from a wide array of areas, including
defense contractor and health care fraud and they have asserted a First Amendment privilege against
allowing unfettered access to these. Since Ms. Brian was willing to provide redacted versions of these
records, and the Majority refused to negotiate a reasonable altemative, the House should not find Ms.
Brian in contempt on this charge.

Subpoena to Appear on May 18, 2000

Failure to Reply: The Resolution charges Ms. Brian with contempt for her refusal to answer a
question relating to the extent, if any, of her knowledge of Johnson v. Shell litigation while it was under
seal. As discussed above, Ms. Brian should not be held in contempt for declining to answer a question
related to the Johnson v. Shell litigation. The Majority has failed to provide either the connective
reasoning or build a foundation to justify this question as pertinent to the investigation. Gojack v.
United States, 384 U.8. 702 (1966).  As stated above, it is not a legitimate purpose for a
congressional investigation to seek to obtain and disclose information to assist parities in pending.
Moreover, at the time the Subcommittee Chair ruled the question “pertinent” during the hearing and
polled the Members on the question, there was no quorum present as required under the Committee on
Resources’ rules. Accordingly, the House should not cite Ms. Brian for contempt in this instance.

E. Project on Government Qversight
February 17, 2000 Subpoena Duces Tecum

{1) Refusal to Produce Records: The Resolution cites POGO. a nenprofit corporate entity.
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with contempt for not producing records showing the names and office addresses of POGO Directors
responsible for POGO’s oil royalty effort from its inception in 1993 through the present. In
correspondence dated February 28, 2000, POGO’s attorneys stated that POGO had not withheld
records with current Board Members’ names and addresses. They gave these records to the
Committee in 1999 when POGO provided its 1998 nonprofit S01(c) corporate tax forms, which
included that information. On pertinency grounds, POGO has declined to provide the names and
addresses of those Board Members (if any) that were on the Board in 1994 and have left since that
time. They have provided the name and address of one Board Member who jeined in 1999.

Secondly, the Resolution cites POGO for contempt for not producing records concerning
payments to Messrs. Berman and Speir discussed by POGO since January 1, 1999. To the contrary,
POGO, through its attorneys, has provided the documents to the Committee. Accordingly, the House
should not find POGO in contempt on these grounds. Moreover, even if the House was to find POGO
in contempt, it is unclear who the U.S. Attorney would be compelled to prosecute as the Majority has
not specified which of the officers of board of directors would be the responsible parties. At least one
of the board members, Chuck Hamel, testified that he had been recused from all matters dealing with
the royalty underpayment litigation.

(2) Refusing to Comply: The Resolution cites POGO for refusing to provide a log of responsive
records withheld from production under this subpoena. POGO, through its attorneys. has asserted that
they have produced all responsive records. In those instances where they have declined to provide a
document, they have, as required under the subpoena, provided a written explanation. A log is not
specifically required under the subpoena. The subpoena required POGO to “specify and characterize
the record so withheld and specify the objection or constitutional privilege under which the record is
withheld.” This requitement has been met. Therefore, the House should not find POGO in contempt.
Again, even if the House were to find this nonprofit corporate entity in contempt, it is unclear who the
U.S. Attorney would be compelled to prosecute, as the Resolution does not specify which of the
officers or board of directors are to be prosecuted.

15
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Dissenting Views
Contempt of Congress Resolution & Report

el W[g( Rubeat A Unduword

GE MILLER' ROBERT UNDERWOOD
PETER DEFAZIO e 1 FALEOMAVA
FRANK PALLONE RON KIND

SEPH
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ATTACHMENT A

Project on Government Oversight
Documents for
House of Representatives

Doguments Produced to House

1) "Statement of Daniglle Brian Regarding Procesds FOGO
Received from Faise Ciaims Act Settiernent with Mobil* (4/30/98)(Marked DB
00010417)

2) Copies of Gheck Stub to Rebert Spelr (Dated 11/2/98 in the amount of $383,600-
Marked DB 00010418)

3) Copies of Check Stub ton Robert Berman (Dated 11/2/88 in
the amount of $383,600- Marked DB 00010419}

4) 1998 POGO IRS Form 1096 (Marked DB D0010420)

5) Letter from Danlelie Brian to Robert Speir (11/2/88)(accompanying check-
Marked DB 00010422)

8) Copy of Check (Front) to Robert Speir (11/2/98)(for $383,600- Marked DB
00010423)

7) Letter from Danielle Brian fo Robert Berman (11/2/88)(accompanying check-
Marked DB 00010424)

8) Copy of Cheack (Front) to Robert Berman (11/2/98)(for $383,600- Marked DB
00010425)

8) Letter from Lon D. Packard to Robert Berman (1/5/39)(stating that Lon Packard
does not represent Berman on payment Issue- Marked DB 00010426)

10) Contract between Berman, Brian, and Speir (1/5/98)(33 1/3% False Claims Act
litigation proceeds distribution contract- Marked DB 00010427)

11) Letter from Brian to Berman {10/8/98){unsigned, confirming 33 1/3% contract-
Marked DB 00010428)

12) Minutes of the POGO Board Meeting of 10/27/98 (Marked DB 00010428)
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13) Minutes of the POGO Board Meeting of 12/8/86 (Discussing qui tam sult and
paymenis- Marked DB 00010430)

14} 1998 POGO IRS Form 930
15) 1998 POGO Form 890- Schedule A

16) 1998 POGO IRS Form 1099-Misc {showing payments to Speir and Berman-
Marked DB 00010421}

17) Minutes of the POGO Board Meeting of 12/9/96 (redacted
and including blank pages, discussing qui tam and
settlement distribution)

18} "Reply of Johnson/ Martinecx Group to the POGO/Brock Group's Opposition to
Motion for Order Volding Multi-Reiator Counsel Agreemant and Return of Certain
Mobil Settlement Monies’

19) *Oppesition of Leonard Brock; Danielle Brian; Projact on Governrment Oversight;
Parker & Parks, L.L.P.; Reaud, Morgan & Quinn, Inc.; Packard, Packard, &
Johnson, P.C.; and Packard & Packard, to Motion of J. Benjamin Johnson, Jr.,
and John Martineck for Order Voiding Mult-Relator Counsel Agreement and the
Retum of Certaln Mobll Settlement Monies®

20) “Motion for Order Volding Multi-Relator Gounsel Agreement and Requiring the
Retumn of Certaln Mobil $etlement Monles™

21) Oral Deposition of Henry Banta, 11/16/89

22) Memorandum from Dan Packard to Jim Wagstaffe (11/15/99)(listing 31
documents relating to qui tam litigation)

23) Letter from Walter Umphrey to Carl Parker, Wayns Reaud, and Harold Nix
{379799)(tatking about the division of the spoils)

24) Letter from Clayton Dark to Judge John Hannah, Jr. (4/29/99){explaining the
payments to the judge in light of his previous recusal)

25) Deposition of Danielle Brian (8/6/98)

26} Letter from Dan Packard to Robert McAuliffe, DOJ (7/27/88){enclosing copy of
6/8/99 letter from Lon D, Packard to Don Yeung)

27) Letter from Lon D. Packard to Den Young (6/8/98)(discussing Young's previous
nquiry Into Johnson)
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28) Letter from Dan Packard to Doge Wells, Civil Division, DOJ (1/6/00)(enclosing
depositlon as explanation of POGO's position of giving out future payments}

29) Deposition of David Hunter (11/16/99)

30) Letter from Dudge Wells, Givil Division, DOJ, to Dan Packard (1/7/00)(stating
that since there would be no fulure payments by FOGO, the DOJ would teke no
action)

31) Letter from Michael Harvard to Lon and Von Packard (8/27/98)(informing the |
Packards he is wiring them $2,658,288 according to settlement allocation)

32) Minules of the POGO Board Mesting of 1/5/85 (Beard asks Banta and Hamaito
recuse themselves from qui tam litigation due to conflicts of interest)

33) Minutes of the POGO Board Meeting of 2/17/98 (the Board gives Banta a plaque
after he steps down)

34) Minutes of the POGO Board Mesting of 4/26/89 (Hunter tells Board they are
target of DOJ investigation, the Board approves outside counsel)

35) Minutes of the POGO Board Meeting of 9/8/99 (Board votes nat to give away
any more money until DCJ concems are addressed)

36) POGO (General Ledger for Perlod of 11/1/28 to 11/30/98 (2 pp., listing 11/2/98
payments to Spelr and Berman- redactad)

37) POGO General Ledger Repart from the Period of 9/1/98 to 9/30/88 (7 pp.,
redacted, showing Mabll Settlement of $1,143,359.60 on 9/2/98)

38) POGO 9 Month Income Statement ending 8/30/98 (showing year {o date net
income of $1,236,597.49)

39) POGO Balance Sheet (9/30/98)(showing total capital as $1,304,578.60 and total
liabllities as $1,967.10 with “Total Assets” exactly equal to "Total Liabilities
and Capital™)

40) POGO Account Reconciliation of 8/30/88 (showing cash receipts of
$1,212,526.81 and ending balance of $70,801.85)

41) POGO “Statement of Activities” for Year Ending 12/31/99 (showing 1998 “Public
service awards” In amount of $767,200)

42) POGO “Statement of Activitles” for Year Ending 12/31/08 (showing 1598 *Public
service awards” In amount of $767,200)
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43) POGO “Notes to Financial Statements® (Undated)(2 pp., #'s 5-13, #10 mentions
payments and Investigations)

44) AmEx IDS Cash Management Fund Confirmation of Draft Redemption # 01100
11/5/98 in amount of $383,600)

45) AmEx IDS Cash Management Fund Confirmatlon of Draft Redermption #01099
(11/4/98 in amount of $383,600)

48) AmEx Statement of Accounts for 6/15/88 through 9/14/98 (4 pp.)
47) AmEx Statement of Accounts for 8/15/98 to 12/14/98 (11 pp.)

48) AmEx IDS Cash Management Fund Confirmation (shows draft redemption #
01095 for $4000 and redemption to 1DS for $1,200,000)

43) AmEXx IDS Cash Management Fund Gonfirmation of “Additional Purchase”
(9/2/98 in the amount of $1,143,359)

50) AmEx IDS Cash Management Fund Confirmation of Purchase of $1,205,630 in
Class A Shares (10/15/98)

51) AmEx IDS Cash Management Fund Confirmation of Surrender of $1,205,630
(10/14/98)

52) Letter from Stuart Sednick, IDS President, to POGO conceming renewal of IDS
Preferred Investars Certificate (10/2/98)

v

53) Copy cof Check Stub # 1094 (9/1/98)($5000 made out to *POGO")

54) Copy of Check Stubs #'s 1098 and 1100 (11/2/98)(made out to Robert A. Speir
and Robert A. Berman in the amounts of $383,600)

55) Copy of hand-drawn picture of Don Quixate having vanquished the giant
(windmill)

58} “Exhibit A* from Johnson Settlement *Allocation by Relators and Attorneys”
(8/19/98)(tatal settlement is $8,100,000 and attorneys’ share
is $3,662,064)

57) “Exhibit B” from Johnsop Settlement “Proposed Disbursement from Settlement
Fund” (8/19/98)

58) Telephone Conversation between Ben Johnseon and Robert Berman
(8/12/96)(transcript of recerding of discussion concerning Berman's work on oit
royalty underpayment)
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59) Telephone Conference between Ben Johnson and Robert Berman
(12/20/96)(transcript of recording of conference concerning oil valuation
methods)

60) Press Release, "An Epic Case of Davld Beating Goliath: The Project on
Government Oversight Earns a Victory for American Taxpayers in Mobil Corp.
Settlement” (8/1/98)

61) CORRECTED 19398 POGO IRS Form 980 and Schedule A (7/10/00)(attached to
letter fram Raffa and Assoclates- corraction of 2 "private” supporters to "public"
supporters, and co-relator fee correction to “program service revenue”

62) Fax cover sheet with notation from Hank Banta to Danielle Brian
(11/16/98){oking about not understanding attached article and asking Spelr, and
not understanding what Speir says)

63) Fax cover sheet with notation from Hank Banta to Robert Speir
(11/13/98)(referring Speir to attached article on oll valuation)

64) Fax coversheet with notation from Hank Banta to Mike Fisher (3/29/99)(referring
to attached draft letter asking MMS for certain information)

65) Fax coversheet with notation from Hank Banta to Danlelle Brlan (
(3/29/99)(referring to attached draft letter asking MMS for certain information)

66) Fax coversheet with notation from Hark Banta to Robert Speir
(7/29/99)referring to attached draft letter asking MMS for certaln lnformatmn)

67) Deposition of Henry Banta (11/16/99)

68) E-mail from Robert Spelr to Brian, Ashton, McMahon, Hamlin, Berman, "Speir",
Banta, and Helfrich (10/8/88)(Cathy Landry, "US Natural Gas Prices Could Splike
This Winter", Platt’s Qilgram, Vol.77, No. 194, Oct. 8, 1999)

68) E-mail from Robert Speir to Brian, Ashion, McMahon, Hamlin, Berman, "Speir”,
Banta, and Helfrich (10/19/88)(BNA, "Peabody Subsidiary Settle for $11 Milllon

In Sult Alleging Underpayment of Royaltles", Energy E;ggmlve Dally, Vol. 2, No,
201, Oct. 18, 1898)

70) E-mail from Robert Speir to Brian, Ashton, McMahon, Hamlin, Berman, "Spelr”,
Banta, and Helfrich (10/25/98)(BNA, "Conference Report on Interior Spending
Passes Congress with Environmental Riders”, Energy Exacutive Dalily,)



316

71) E-mail from Robert Speir to Brlan, Ashtan, McMahon, Hamlin, Berman, "Speir”,
Banta, and Helfrich (10/14/98)("New Player in Debate on US Royalties: GAO",
Platt's Oilgram, Vol. 77, No. 188, Oct. 14, 1999)

72) E-mail from Robsert Speir to Brian, Ashton, McMahaon, Hamlin, Berman, "Speir”,
Banta, and Helfrich (10/06/89){BNA, "House Seeks Removal of Senate Riders
During Conference on FY 2000 Interior Bill", Energy Exscutive Daily, Vol. 2, No.
193, Oct. 6, 1999)

73) Minutes of the POGO Board Meeting of 2/17/98 (Banta steps down as Chairman
to avold appearance of impropriety)

74) Minutes of the POGO Board Mesting of 10/27/98 (Board goes over its actions in
determining legality of award to Berman and Speir, outlines pians on what to do
with settlement without Banta)

75) Memorandum re: California Royalty Underpayment (3/18/94)

76) 26 E~malls from Bob Speir re: oil royaities artlcles (8/16/99- 10/14/99)

79) Unsigned memorandum re: Saudi Arabia oil pricing formuta (10/6/99)

80) Unsigned Memorandum re: Congressional Investigation of il valuation (10/7/99)

81) Invitation to Hank Banta from POGO re: Behind the Headfines Award (1/11/00)

82) Fax from Brian to Banta enclosing letters and article re: False Claims Act
(6/8/99)

83) Fax from Brian to Banta enclosing Washington Times article re: Awards (6/2/99)

84) Senate Committee on Energy Press Release re: suspension of oil valuation
(5/19/99)

85) Senate Commlitea on Energy Press Release re: Interior reply to request for
delay (6/23/99)

86) Monday morning raport (4/12/99)

87) Fax from Brian to Banta enclosing Senate press release re: nomination of Baca
(2/17/00)

88) Fax from Brian to Banta enclosing 2/17/00 subpoenas (2/23/00)

89) Fax from Brian to Banta enclosing transcript for hearing on Defendant’s motion
to dismiss (2/3/89)
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90) Fax from Brian to Banta enclosing related documents for Defendant’s motion to
dismiss (2/3/88)
31) Final Inferagency Report re: Valuation ofoll In CA (5/116/98)
92) Appendix 4; Companiles’ use of ANS crude oil to value CA crudes
93) Meseting notes, 6/22/95, Telecon interagency team, Ca ol valuation issue

94) Memorandum from Spler to Peter Orzog re: potentlal royalty and interast
collection (12/14/95)

95) Fax from Berman {o Banta re; Calvert’s opening staternent for HR 1875
(2/28/96)

96) Fax from D. Hubbard to Lee Helfrich enclosing memorandum re: option paper
CA oil royalty valuation issue

97) Handwritten notes inferagency team (6/22/95)

98) Memorandum from Dave Hubbard to Spier re: response to memo on
audit/collection authority (1/10/95)

98) Memorandum from Spiler to Hubbard re: implications of Chevron setfement for
CA royalty underpayment evaluation (8/23/94)

100) Memarandum from Spier to Hubbard re: unpaid royalty collection option péper
{11/30/95)

101) Potential royaity and interest collection graph from Spier to Banta (11/17/85)

102} Fax from Spier to Banta and Helfrich re: enclosing effact of statute of limitations
on potential royalty and intersst collection (11/14/95)

103) Fax from Spier to Banta and Helfrich re: enclosing effect of statute of limitations
on potential royalty and interest collection (11/15/95)

104) Fax from Spier to Helfrich enclosing option paper for Assistant Secretary
Armstrong (11/8/95)

105) Fax to Banta enclasing memorandum from Spier to Hubbard re: Chevron
settlement (8/31/94)

108) Fax enclosing memorandum from Berman to B. Yeager re: CA common camier
and crude valuation (B8/6/93)
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107) E-mail from Hubbard to James Shaw re; CA interagency oil team (9/6/94)
108} Fax from Berman to Banla enclosing Platt's Ollgram news (10/5/94)
108} Memorandum from Spier to Hubbard re: audit related questions (7/13/94)

110) Fax from Berman to Banta enclosing letter and questions from Senate to
Assistant Secretary Armstrong (5/9/7)

111) Excemt of Unlon Ol Co. statement (6/27/97)
112) Fax from Spier to Banta enclosing Oil Daily (5/10/95)

113} Fax from Pete Ralnor to Banta enclosing DOt release re; Babbit Statement
{8/7198)

114) Fax from Spier to Banta enclosiig Platt's Oilgram re: Mobil settlement (7/1/98)
115) Articles and Babbit stalement re: Moblil settlement (9/2/98)

118) Memorandum re: CA royaltiss

117) Deposition of Danielle Brian Stockton {7723/98)

11B) Letter from Martin Lobel to R. Gutman enclosing 7/23/89 depaosition of Brian
(11/10/99)

119) Deposition of Danielle Brian Stockton (3/13/99) )
120) Deposition of Robert A. Spier (6/23/99)

121) Deposition of "Robert L. Berman” (4/27/99)

122) Deposition of Danlelle Brian (8/6/98)

123) Fax from Katja to Banta enclosing settliement agreement (8/2/98)
124) Deposition of James W. Shaw (8/10/98)

125) Judge Hanna Memorandum and order (12/8/98)

126) Jolnt motion to stay discovery (8/10/99)

127) Judge Hanna Memorandum and order (1/14/99)

128) Federal Crude ofl royalty payment prasentation (2/29/96}
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128) Fax from POGO fo Martin Lobe! snclosing article re; oil setflements and Senate
oll royalty vote (8/13/38)

130} Deposition of J. Benjamin Johnson, Jr. (8/3/98)
131) Relators Consolidated and Second Amended Complaint (9/28/98)

132) Unfiled copy of Relators Consolidated #@nd Second Amended Complaint with
exhibits attached (8/28/68)
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ATTACHMENT B

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION
)
UNITED STATES OF AMERICA, ex rel. )
I. BENJAMIN JOHNSON, JR , er al.,, )
)
Plaintift, )
)
Y. )] Civil Aerion No. 9:96CV66

) TUDGE JOHN H. HANNAH, JR.
SHELL QIL COMPANY, et al, )
)
Defendant. )
)

OPPOSITION OF DEFENDANT SHELL OIL COMPANY
TO PROJECT ON GOVERNMENT OVERSIGHT AND HENRY M. BANTA'S
MOTION FOR PROTECTIVE ORDER

T I

Defendant Shell Qi Company ("Sheli”) has subpoenacd Hernry M. Banie to provide
deposition testimony. Armnong other things, Shell intends ta question Mr. Banta about payments the
Project on Government Qversight (“POGO™) has made and imends 1o make 1o government
employees in order 1o influence the gavermnnient’s conduct rzlating te his matter. On November 2,
1998, POGO paid $383,600 exch to Rabert Speir, a former employee of the Defendant of Energy
(“DQE"), and Robert Berman, an employes of the Deparntment of the Interior (“DOI™). Exhibits 1, 2.
Shell intends 1o question Mr. Banta about these payments and 1o ¢éxplore Whether POGO made or

promised to make other payments

598301 |
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POGO and Mr. Banta have moved fora protective order probibiting Shell from guestioning
Mr Banta abour POGQ’s agrsementto share sextlemnent proceeds in this case with Messrs, Berman.
and Speir. POGO and Banta suggest that “it i3 the law of the case that the Berman/Speir matzer iz
unrelated to the merits of the case and that Defendams are not enitled 1o probe inie these matters.”
Memorandum in Support of Projecs on Gavernment Oversight and Henxy M. Banta's Motion for
Protective Order and Request for Expedited Consideration of Motion (“Bauta Mern,”) a1 2. They
also suggest that “any questions relating to [the sharing of senlement proceeds] will neither be
rejevant fo any issue m the case nor reasonably calcalated To lead to the discovery of admissible
evidence.” fd. A

The Cowrt should deny the motion for a protective order.y POGO isno a party and has not
teen subpoenaed; therefore, it lacks Sanding to seek a protecrive order. In additior, Mr, Bania has
not demonstrated “good canse’” for a protective arder. See Fed R Civ. P. 26(c). The Court has not
yuled that the subject marier of Mz. Bansa's testimony is unrelared to this lawsnit and, in any event,
the Court has been misied in several key respects. Fusther, the proposed restimony is directly
relavant to Shell’s defense of this case besause it bears on the motivations of the United States in
shandening settled intexpretations of federal voyalty tegulations in prosecuting this case.

ARGUMENT

L BOGO LACKS ING T JTECTIV

Rule 26(c) permits a motion for a protective order to be filed only “by a party or by the

person from whom discavery is sought” Fed. R. Civ. P.26(s). The Court dismissed POGO from

¥ Given the impending close of discovery, Shell concurs in the request for expedited reatment of

M. Banta’s motion. Shell and My. Banta have agreed to posipone the deposition until after the
Court rules on My. Bania’s motion.

so8301 2
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this action on March 12, 1999; accordingly, it is no longer a party for purposes of discavery. Nor
is POGO a “person from whom discovery is soughs,” 14., given that the deposition subpeena is
directed 10 Mr. Banta. Accordingly, POGO lacks standing to seek a protective order.

. THE DOCTRINE OF LAW OF THE CASE DOES NOT PRECLUDE SHELL FROM
QUESTIONING MR. BANTA ABOUT POGQO'S [LLICIT SHARING AGREEMENT

POGO and Mr. Bana contend that the Court already has been fully briefed 2bout POGQ’s
payments o Mr. Berman and Mr. Speir and that the Court has held rhay the payments ate unrelated
to the merits of the underlying lirigation. According to POGO and Mr. Banra, the law of case bars
Shell from questoning Mr. Banta regarding those payments. BantaMem. at2. The Court, however,
has issued no order concluding that POGQ’s decision to share seftlememt proceeds with government
etnployees Iacks relevance 1o the metits of this case. Furthermere, subsequent testimony by Mr.
Raniz and POGO’s Executive Director, Ms. Danielle Brian, demonswates that POGO's prior

representations to the Court regarding the payments 1o Mr. Berman and Mr. Speir were inaccurare

an, at best, incomplete.

The "law of case doctrine provides that once a court of comp jurisdiction dectdes upon

a rule of law, that decision should continue to govem the same issues in subsequent stages of the
same case.” Copeland v. Merrill Lynch & Co.. 47 F.3d 1415, 1423-24 (5™ Cir. 1995) (citing
Christianson v Colt Indus. Operating Corp., 486 U.S. 800, 816 (1988)). In a conclusary statement,

POGO apd Mr. Bania assert that the law of the case prohibits Shell from probing into the

circurnstances sur ding POGO's p to Mz. Berman angd Mr. Speir hecause “[o]n at least
five occasions, the Court hag held that these maners are uurelated to the underlying litigation.”

Banta Mem. at 2. They cite five documents in which the Court granted relators” and POGO's

SOR30) L 3
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motionsto file cerain pleadings under seal. See Bant Mem. at 2 {siting Docket Nos. 363, 644, 645,
656, 741}. The documents simply do not provide any indication that the Courr has foreclosed Shel}
from furthey discovery on the question of POGO) s payments, There is no language in those orders
¢or for thar maner, any sther orders) remotely suggesting thar the Cowrt has decided upon a “rule of
law’” to gavern the proceedings on the issue of POGO s payments. Instead, the orders siste anly that
the Court is granting the motions of The relators, PGGO, Ms. Brian, and Mr. Brock fo file certain
pleadings under seal. The mere fact thay the Coun initially granted the relators’ mations fo resolve
the dispute undsr seai hardly establishes & definitve precedential ruling on the velevance of the
payments for all future proceudings.

In any svent, the Court subsequently determined that the relators’ dispure vould not be
titigated under seal. The Count \mseak&"(he documents on which POGO and Mr. Bama rely, see
Ddeket No. 908, ordered that Plaintiffs provide Defendants with wanseripts of all past depositions
and court restimony Telating 1o payments by POGO, and ordered thas Plaintiffs provide Defendants
with notiee of depositions relsting o POGO and afford Defendants an opportunily to anend such
deposition, see Docket No. 925, In making the orders, depositions, and conrt festimony regarding
the POGO paymenss available 1o Defendants, see Docket No. 929, and by unsealing other orders
relating 1o those payments, see Docket Mo. 607, 908, the Court has indicated that these issues may )
be relevant o the merits of the underlying litigation.? At a minimum, the Court orders demonstrate

that the Couzr has done nothing to foreclose fuxther discovery on the illicit payments.

¥ . In fact, the Court has indicared in another p ding that the p might indeed be
relevant. See Transcript of December 10, 1999, Sratus Confarence, page 14 {noting its grant of 2
~temporary quashing” of Union Pacifie Resources 30(b)(6) deposition of the Depaytmen of Justice
regarding its investigation of und response to the POGQ payments, but indicating that the Court was
not “finally persuaded” on the government’s need for a protective order).

U 4
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Moreaver, the Court would not be bound by “law of the case” because there is pew evidence
bearing on the issue. Sev Copeland, 47 F.34 a7 1424 {where disputed issties ware t;;z fully Higared
in prior proceeding, court not bound by lew of the case). Conwary to POGO’s and Mr Banza’s
contention here, the Court has not been “thoroughly briefed about POGO’s sharing with Messrs
Berman and Speir.” Banta Mem. at 2, Subsequent testimony by Mr, Bamta and Ms. Brian in recent
Cangressional oversight hearings demonstrates thar POGO did not aceurately advise the Courtinits
pleadings and in the November 29, 1989 hearing on the Relators® Motion to Ved the Multi-Relator
Counszl Agreement (*Motion To Vaid the MRCA”), of its continued commitmnent to share furure
sewtlement procesds with Mr. Berman and Mr. Speir consisment with the December 1996 ored
agreement and the January S, 1998 written confirmarion. See Exhibits 3, 4.

Tn their Opposition 1o the Motion to Void the MRCA. POGO, Mr. Brock, Ms. Brian, and
(hei_‘r arrorneys stated that “the unconovertible evidence is thay neither Berman nor Spier [sic] will
receive any portion of furyre semlement praceeds.” Docket No. 731 at nl3.. ‘When the Court
specifically askerd counsel in the November 29, 1999, hearing whetherThat statement tepresented M.
Rrock’s, Ms. Brian’s, and POGQ's positien, counsel confirmed that it did. See Exhibit § at 7.
Counsel for the POGO/Brian group further agreed with the Coutr that subsequent developments had
“abrogated the promise of furure serlements” and thar xhéxe “is no ongoing reason to fulfill any
moval or gentlemen person statements made” in the October 8, 1998 leqer from Danielle Brian to
Rob Berman, which confirmed the commimment to share in equal thirds ail past and future
settlements. fd, at 8-9.

The testhmopy of Mr. Banta and Ms. Brian during Congressional oversight hearings on May

18, 2000, provides much more insight than did the November 29* hearing into POGQ’s initial

5983011 3



325

und

ding of its agr 1o pay Mr. B and M. Speir and of its commitment t live up
1o that agreement should the Deparment of Justice notindict Mr. Banta and Ms, Brian. OnMay 18,
2000, Ms. Brian was directly asked about POGO’s intent to pay additional compensation to Mr.
Berman and Mr. Speir from selement proceeds. In direct conflic with the representarion made by
her counsel 1o this Court, Ms. Brian made it quite clear 1o the Subcomminee on Energy and Mineral
Resouarces thet, should the Justice Depargment conclude fts investigation withous charging Mr. Banta
or her with a erime, POGO would continue to pay Mr. Rerman and Mr. Speir equal shares of any
future settlement procéeds because it would be the “honorable thing to do.” She ssated ounight that
Mr. Banta and she had agreed with Mr. Berman and Mr. Speir vo sharo in equal thirds nos only the
Mobil sewlernent, bat all fisrure sertlements. See aiso Exhibir 6 at 178, 290-291. While Ms. Briau
disagresd with the chamacterization of the decision o pay Mr. Berman and Mr, Speir as an
“agreement,” she clearly stated that the POGO Board of Directors would revisit payrsent once the
investigation by the Justice Depariment concluded, that no one on the Board or POGO staff had
concerns overwhether the agreement was legally binding, and that FGGO is "morally obligated” 10
continue the payments. Ms. Brian acknowledged not only that POGO had not informed Mr. Berman
that it bad revioked its statement of October 27, 1998 "conﬁming [its] commitment 1o live up 10 our
existing undeman&ing that POGO will share in equal thirds with [Benman] and Bob Speir all past
and future senilement amounts we receive through our filing of the False Claims Acts case,” see
Exhibit 7, but indeed that the Board had not mede such 1 decision tarevoke that “moral obligation.”
Finally, conrrary ro her counse!’s prior representation o this Court, Ms. Brian did not eategorically

sa_v' in her congressional testimony that POGO would not make further payments jo Berman and
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Speir. Instead she stated that she never helieved it was wrong to do make the payments in the first

place.

Although Ms. Brian's statemerus to the Sub ittee are inconsistent with her iy

5
Tepeated representarions 1o this Court that “Yhere's no ntentdon o share any money,” Exhibit 5 at 7,
ner understanding of the agreement with Mr. Berman and Mz. Speir is completely consistent with
POGO’s and Mr. Banta's continued belief that Mr. Bermaa and Mr. Speir are unnamed relators in
the False Claims case and thay they are thus entitled under the agreement 1o receive any future
proceeds in that case. See Exhibit 3 (“Mr. Banta noted that FOGQ is the only relator that is public.
The others are iu private ugreerents . . .”); Exhibit 6 at 301-04.Y Although Mr. Banta disputed
whether POGO's comminmens to pay Mr. Berman and Mr. Speir was 2 binding ~agreement,” he
acknowledged on May 18, 2000, when testifying in Congress regarding his alleged xecusal from
Bowrd mesinngs, that the False Claims Jawsuit and the payments to Mr. Berman and Mr. Speir were
one and the sarme. Indeed, ke testified thar be recused himself from zny discussion of both maters,
suggesting that he considered the payments and the suic 1o be indivisible. The agreemnent was in
effect & méans 1o pay Mr. Berman and Mr. Speir without naming them as relators in the lawsuit.
When asked whether the POGO Board bad reached a decision 1o stop payments 1o My. Berrian and
My, Speir, Mx. Banra declined to state, 28 had his counsel before this Court, that POGO would make

no such further payments.

¥ That belief is reflected in Mr. Bara's deposition by Relators on November 16, 1999, of which
Defendants became aware over four months later. See Docket No. 929, In that deposizion, Mr.
Banta stated, as had Ms. Brian in her deposition, see Exhibit 6 at 178, that from December 1996
forward, the agresment with Mr. Berman and Mr. Speir was to share proceeds from all the
serlements in equal thirds, not just from the Mobil senlemhent, sez Exhibit R at 44-45. Mr. Banta
confirmed in his testimony during the Congressional oversight hearing on May 18, 2000, that the
agreement reached anticipated the sharing of all sett} P ds with Mr. B and M, Speir.
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In surm, the Court has not niled that payments to Mr. Berman and Mr. Speir are irrelevant 1o
this lawsuit. But, even if it had made such a ruling, the Court wenld notbe precluded from revisiting
it in light of new evidence that is contrary to represensadons that have been made to the Court.

@M.  QUESTIONS ABOUT THE SHARING OF SETTLEMENT PROCEEDS ARE RELEVANT
AND LTKELY TO LEAD TO THE DISCOVERY OF ADMISSIBLE EVIDENCE

A Rule 26(b)(1) Pemmits Discovery Where There Is Any Possibility That The
Alio e Relevant Ta The Subject Marrer Of The Action,

Rule 26(b)(1) provides thar “[plardes may obtain discovery regarding any matter. not
privileged, whichis relevant w the subject maner involved in the pending acticn, whether it relates
to the cluim or defense of the party secking discovery or to the claim or defensc of eny other party

. ." Fed. R. Civ. P. 26(b)(1). “Relevance for discovery purposes is broadly and liberally
consmued.” 6 J. Moore, Moore s Federal Practice § 26.41{1] a1 26-86 (3d ed. 1997); seg Herbert
¥ Lando, 441 U.S. 153, 177 (1979) (depositions and discovery rules should be accorded broad and
\{beral reatment). 6 J. Moore a1 26-87. "The scope of relevance during discovery is much broader
than the standard of admissibility as wial.” Jd. at 26-87; see Unired States v. Holley, 942 F.2d 316,
924 (5 Cir. 1991). “[D]iscovery is to be considered relevant when there is any possibiliry that the
information sought may be Televamt to the subject maner of the action”™ Unired States v.
nternational Bus. Machs, Corp., 66 F R D. 215,218 (S.D.N.Y.1974);accord Jones v. Commander.
Kansas Army Ammunitions Plant, 147F.RD. 248,250 (D. Kan. 1993){discovery should be allowed

unless clear that information can have “no possible bearing’” on subject matier of action),
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B. The Proposed Questioning of Mr. Ranta Is Relevant To The Subjeer Matter Of The
Action |

Apart from baldly asserting that *‘{wlhether or not POGQ’s sharing was proper or ethical has
nothing to do with Defendants’ fraud against the government,” Bants Mem. at 2, Mr. Bamta has made
ne showing that the discovery sought is irvelevant; in fact, it is divectly relevant to defenses raised
by Shell and the legitimacy of the government’s intervention in and prosecution of this action.
Several of Shell’s defenses in this action are based on Sheli's compliance with and refiance wpon
ageney interpretations of Jease terms and royalty regulations. See, ez, Docker No. 392 (Answer o
First Amended Complaint of the United States by Defendants Shell Ol Corapany, Shell Offshore,
Inc., Shell Fronter Oil & Gas, Inc., and Shell Western E&P, Inc., Third Affirmative Defense, Fourth

Affirmarive Defense, Fith Affirmative Dofense).  Shell expects 1o show that the govemment
abandaned those inferpretations in this case and was prompred to do so by 4 concerted campaign of
at ‘lcast o federal cmployess and relators who stood o henefir personally from the government's
retroactive reversal of those interpretations.

In particular, Shell intends 1o show that the government tmproperly has abandoned many of
the Deparument of the Interior’s priar intespretations of lease tenns apd royalty regulations. The
govemnment, inter alin, has rejected reliance on prices used in arm’s-length buy-sell agreements;
rejected reliance on costs paid by third panies as @ basis for deducring Tansportation costs; rejected
reliance on the lowest ann’s-length price in the field 2s an acceptable measure of reyalty value;
rejected evidence of the existence of subspantial nombers of arm’s-length sales in federal oll flelds;
and rejected the seitled rule that a lessce appealing sn sgency arde;' is permined 1o continue is

existing valustion practice pending appeal. For example, the govemment has followed the
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recorumendation of Mr. Berinan, relayed in tum to POGQ, see Exhibit 9 at 106:10-13; 135:22-23;
140.4-5; Exhibit 6 at 75:3-12; 282:5-19; 342:7-15; 347:5-10, thai buy-sell agreements should only
be ysed as deductions from prices set at market centers te derive valaes ax leases. The Berman
position is a key and explicit part of “the mode! that the Government eurrently contemplates using
attrial .. .. Exhibit 10 at I. Specifically, “[bJuy/sell and exchange transactions will be used 1o
deternine the appropriate value differential between amarket center price and a lease price.”” /4. &t
2. Atmial, Shell will highlight this recent reversal of position as part of its defense. And, trough
discovery, it is entitled to explore what has caused the government to reverse & prior inferpretation
which was baseﬁ on a full understanding ofhow major oil companics transpert and market crude oil.

Shell also expects to show that the government’s conduet in this case violates due process.
“The touchstome of due process is protection of the individual against arbitrary action of
government.” Wolffv. McDonnell, 418U.8. 539, 558 (1974); sea. e.g., Brawn v. Nationsbank Corp.,
188 F.3d'579, 591 (5® Cir. 1999) ("{tjhe Due Process Clause was intended to prevent government
officials from ahbusing their power or employing it as an inswument of oppression”™), cert. denied,
~ §.C1. «m, 2000 WL 248735 (US June 25, 2000). Few actions are more repugnant (o orderly
sovernment than having public officials use the governmens’s power af ¢ivil pro secution for privare
gain The Supreme Court has sruck down as 2 violation of due process 2 sysiem in which a mayor
responsible for village finances could assess fines in traffic cases where the village reasury was, by
starute, the beneficiary of the assessment, even though the mayor did not benefit persdnally. Ward
v. Village of Monroeville, 409 U.S. 57 (1972). When those within the government stand to gain
pérsonally, the vielation is even more clear. Officers and employers of the Justice Department may

notparticipate in any investigarion or prosecution in which they have a persaonal or financial conflict,
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28 U.S.C § 528, and any other "scheme injecting a personal interest, financial or otherwise, intathe

enforcement process may . . . in some contexts raise serious constiutonal questons.” Marshall v,

Jenico, 436 U.S, 238, 249 (1930).

There is every reason to believe, morcover, that the government has reversed its prior
positions besause of POGO' s illicit payments and that Mr. Bana can testify ahout the payments to
Mr. Speir and Mr, Berman and any other payments or gromises fo government employees. Many
af the allegations in this case originated in litigation brought by the City of Long Beach and the
California Stage Lands Commission against several oil and gas companies. See United States ex. rel.
JSonnson v. Shell Qil Co., 33 F. Supp. 2¢ 528, 534-35 (ED. Tex. 1998). Mr. Banta is a pannerin

1obel, Novins & Lamont, which represented the State Lands Commission in that case and hag long

repr d the Commission before the Deparunent of the Interior and Congress. Mr. Banta slso
setved for many years as the chaimman of POGO’s Board of Directors and remains a diregtor foday.
Exhibit 6 ut 20:3-21; Exhibit § at 9. Mr. Banta bas been M. Speir's fiend for many years. Exhibit
6 at 76:16-22; T7:1-7; Exhibit 8 at 16, Mr. Banua conferred with Ms. Brian prior 1a a December
1596 meeting with Mr. Berman and Mr. Speirreparding theirinvolvement in the lawsuit, se? Exhibit

§ 21 102-107, 151157, Exhibit 8 a1 20-22, he merin his office with Mr. Benmap, Mr, Speir, and Ms.

Brian to discuss ap elrole for Mr. B and Mr. Speir in the suit, see Exhiti § at 102, 155-
160, Exhibit 8 at 23-29, and he reviewad the written confinnation of the agresment to pay Mr.
Berman and Mr. Speir with any future proceeds from the suit prit to the agreement being signed
in his office on Jannary S, 1998, see Exhibit 6 a1 171-178, Exhibie 8 at 44-45,

‘ On November 2, 1998, aftes the Mabil seftlement, POGé) paid $383.600 each to Mr. Speir

and Mr. Berman. Exhibits 1,2, Almostsix months later, POGO issued 3 prets release calling these
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payraents “public service awards,” compensaring these two “unsuug hero{e)s” for their work in
changing the DOI's pelicies'on valuing royalties on crude oil. Exhibit 11, In facs, POGO bad earlier
arranged to call Messts, Speir and Berman as witnesses on oil valuation before a Congressional
subcomminiee in June 1996, see Exhibit 6 st 91:7-11; Exhibir 12, and had regarded thern as “assets”
inPOGO’s efforts at DOJ, in Congress, and with the news imedia, vez Exhibit 6 ay 69:18-20; 71:4-9;
$4:9-15. Messrs. Speirand Berman were the persons most active in advocating that the DOl yeverse

prior policies and adopt the theories of valuation POGO ad 4 in this itdgation, Bxhibit 13;

Exhibit 14. They weré also impontant sources of information for POGO. Exhibit 6 ar 342:11-15,

In August 1993, Mr. Berman, whe had shown 1o interest in oil royalries since 1986,%
developed an inexplicable enthusiasm for the issue foilowing a phone call fom Mr. Banta. Exhibit
Ra1 10-11. Berman sent a memorandum 1o his superiors urging that because of developments in the
Long Beach \itigation, “the Department {should] proceed immediatcly 1o ascerain the amount of
additional royaties duc, including interest and criminal penalties, if any, and initiate collection
procedures.” Exhibit 14 ar SOLO01-0494. The next month, lawyers for Long Beach sent Beaman
exhibits from that ease to aid M. Berman’s presentation to his superfors. In December 1993, st his
firm’s Christmas party, Banta, apparently impariens with the Imerior Deparmuent’s response 1o Mr.
Berman’s initiative, recommended 1o Ms. Brian, the new Execudive Director of POGO, thar POGO

investigate the California royalty issue. Exhibit 9 at23:7-19. Mz Speir, s friend of the finn and of

¥ Nod praduced by the gov , POGQ, Mr. Berman, or Mr. Speiv reveals Mr.
Berman’s invol in any question of fadern! oil royalty valuarion betwsen August 1986 and
Aqgust 1993, or Mr. Speir's involvement between Aprii 1987 and July 1994, alhough POGQ
defends its payments as “awards” rewarding “their constant veices on this issne over & deeade,”
Exhibit 6, a1 106:20-21, Ms. Brian has been upahle to identify 3 single action taken or word spoken
on this issue by cither man during these periods. Jd. at 111:8-15 (Berman); 127:20 o 130:22
(Speir)).
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Mr. Banta’s, also was present at the party. Exhibit 6 ar 76:13+17. POGO had no prior experience
in any issue relating w oil. /d a1 19:9-14.

Brian soon began & long series of conversations with Mr. Berman and Mr. Speir, and Mr.
Berman apparently began  productive campaign of Jeaking intersal government docurnents to Brian
and, directly or through Brian, to the news media? Mr. Bexman also comtinued to wy 1o gather dara
from Interior Deparrnent souxces apout California royalty payments, even thaugh he was got
assigned anyresponsibility for the fssue ad even in the face of quesrions fom colieagucs abourt the
propriety of Wit requests. Exhibit 20,21

These efforis soon bore fruis. By June 1994, coough adverse publicity had been generated
to prompt then Assistant Secretary Bob Armstrong 1o create an Inter-Agency Team o investigate
allegations of underpayments of federal royalties in California. Exlhibiv 22, av 20:7-20; Exhibir 23

at §5:2-14. Mr. Speir arranged 1o be appointed the Energy Department’s cepresentarive, Exhibit 24

¥ On December 2, 1993, Mr. Berman spoke with a reporter for a trade publication, Inside

Energypwith Federal Lands, Exhibit 15. The next day, Mr. Berman told his superior that he had
“been informed that [nside Energy/with Federal Lands is in possession of the MMS analysis
showing the $2.6 + billion undervaiuation and 3420+ millicn in-addirional royalties due.” Exhibit
16. On December 6, the publication ran the story, Later, MMS sougitt ta clarify that those estimates
were based solely on assumptions provided by e.nemeys inthe I.ang Beach lmgamm. and that more
careful analysis faiied 1o find wnderp M. B diarely sent an e-mail 1o his
supervisor requesting that his office review the final undmalumonrcpmbefare its diswibution 1o
the public, Exhibit 17. Mr. Berman expressed his concern that *the press and the Hill will have a
fisld day with these ‘revised’ numbers” showing no undervaluation. /¢ Mr. Berman spparently
helped fulfill his own prophecy when an oricle appeared discussing MMS’ finding of no
undervailparion. Sxhibis 18,

Finally, a memoarandum from a Commerce Department official to the Interior Deparument
raade it from the Tnterior Department to Daniclic Brian to ABC News wuhin 48 hows and was
referenced in an ARC World News repor in Fall 1994 Exhibiy 19; see also Bxhibit 9 at 66:7-20.
Decause POGO identified Mr. Berman gs its only ally withm the Department as that time, Exhibi
6 a1 105:11-22, the probable source of the ledk is obvigus,
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at26:6-14, and arepresentative of the finm of Lobel, Novins & Lamont attended Inter-Agency Team
meetingsfotherwise closed tothe public, as an unofficisl member of the Inter-Agency Temm. Exhibit
24 a1 143:21-22; 143:1-6. Mr. Bania also anended 2 rmeeting of the task force. JJ Mr. Speir
actively ;Lessed the Inter-Agency Team 1o adopt positions inconsistent withthe Deparment’s yoyalty

valuatiorjrules, prompting exchanges of correspondence within the group. Bxhibit24 a1 261:16-22;

262:1+9. [Mr. Speir also found time to vent his frusiration at DOI’s positions in a {efter to Associate
Director Shaw. Exhibit 25; Exhibit 24 a1 104:1 o 107.7,

In April 1995 and February 1996, POGO published reports ptc§aca:ively ttled “Department
of the Interior Looks the Other Way: The Government's Slick Deal for the Oil Indystcy,” end “With
A Wink and Nod: How the Oil Industry aud the Department of e Interior Are Cheating the
American Public and California School Children.” Although critical of the Interjor Deparument’s
slow pa&:‘e in collecting royalties that it was convinced federal lessees owed, POGO admiped that it
tacks r.he' knowledge necessary to understand the complex subject of il value. Exhibit9ar35:11-14.

POGC f;:lt it appropriate, however, 1o *simplify” the tapic in onder to “get people 1o care,” Exhibit
£ P op

3
9 a1 8011 to §1:12, and felt it fair vo crifcize POI for pring to carefidly ider a complex

1opic. T April 1996, POGO joined Rep ive Crrolyn Maloney of Manhantan, New York, in

2 press conference blasting the DO for failing 10 coliect an alleged $856 million in unpaid federal
royalties in California. Exhibit 26. Ay POGQ's mrging, Maloney then axranged 10 hold an oversight
hearing on the issue, and pressured the Imerior Deparrment © present Mr. Benman as a wimess.
Exhibit 6 a1 90:15-22; 81:1-1 1.

In May 1996, the Inter-Agency Team issped a report adapting the Speir-Berman-FOGO

approsch to valuing Toyalvies in California, Exhibit 27 at 54-65, 67-86, a result Mr. Banta, who
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rszeszatéd the Californis State Lands Commission, had long sought. Bug that did not siop Rep.
H

Maloney% subcommittee from issuing a blistering repont in Septewber 1996 critical of the

Deparmmént’s mismanagement of the issue. Exhibit 28. In Octaber and December 1996, MMS

issued démands for 3400 million in additional royalies for allegedly underpaid royaliies in

Cajifornia, On Tanmary 36, 1997, Assistant Secretary Armsgong joined Senator Barbara Boxer of
Caiifcmi*a a1 a press conference challenging “deadbeat” coupsnies to pay the royaliies demanded
Exbibit 28.

Despite the government’s movement, POGO resolved, al some point before December 1996,
that it neaded to partcipate in False Claims Act litigstion already pending under seal. Itis uncless
whether DOI or DOJ personne! breached this Courr’s seal,¥ but POGO plainly knew to file its case
in this disrict instead of in Califomnia, see Exhibix 3; Exhibir 6 &1 151:7-13, and it reached an
agrgement 1o share with Mr. Berman and Mr. Speir all proceeds POGO received from the litigation.
Exhibit 4. Contrary to earlier public denjals by POGO, Exhibit 30, Mr. Berman and Mr. Speir
continued to remain involved in the oil valuation issue sfier their compensation agreement was
reached. AUa minimum, Mr. Speir was very active at the Department of Energy in commenting on

snd monitoring the progress of the Tuterior Depamhmt’ spropased new mile on erude oif valuation,”

P

¥  Both Mr. Banta and Ms. Brian denied in their depositions that they were aware of this suit while
it was under seal. See Bxhibit6 at93; Bxhibit 8 4139, In in their Congressional resti

at the oversight hearing, they were unwilling ta deny imowledge of the suit. Instead, they beth
refused 1o answer the mernbers’ questions abious theix knowledge of the suitunder seal.

¥ In an e-oail 1o Senator Murkawski, Mr. Speir stated that he had not been involved with DOL
since the issuance of the Inter-Agency Team report in May 1996. Bxhibit 33. At his deposition,
however, Mr. Speir was presented with evidence refreshing his memory of his continuing
involvement with DOI on ralemaking issues. Exhibit 24 a1 375:14 10 377:4. Indeed, he remained
very active woll imto 1997, Exhibits 34-38.
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and evenjrecommended. shonly before retiring from federal service, tat the Energy Depatment
pursue clpims of undervaluation at the Naval Petrolewrn Reserve No. 2. Exhibic 31. Notably, Mr.
Speir (eséiﬁed during the May 18, 2000, Congressional hearing thas after he wrote a paper in mid-
1997 re%nﬁng the Naval Petrofeum Reserve alleged undervaluation, he had mlked to My, Bama
about filing a qui 1am suit on the jssue.  According 1o that Congressional testimony, Mr. Speir
sontinued to talk to Mr. Banta about ol valuation issues after the December 1996 meeting with him

régarding the False Claims suit. For his part, My, Berman had his supervisor forward Berman's

recor dation ou the rulemsking 1o Ass Secrerary Armstrong on December 10, 1998, a

recommendation that the Deparument adopied in its proposal. Exhibit 32. Mr. Berman hed

CORHTUBYS ¢ jcations with My, Jek aperson he may have known o be relator in this case

from Apn! 1996 troughout the first half of 1987, Ser Bxhibir § a1 35-43,

On January §, 1998, POGQ reduced its “standing oral agreemnent” 1o share money into a
signed conwact with Mr. Berman and Mr. Speir. Exhibit4. Despite the clarity of this agreement and
her knowledge of the imminence of the Mobil senlement, Brian denied under vath on August 6,
1998, that she ever provided more than “mora] support” to whistleblowers. Bxhibit § at 179:8-15.
Subsequently, Mr. Rerman sppartatly grew concemed that POGO would not honor the agreemnent.¥
and, as noted above, Brian sent him wrinen reassurance of POGO’s “eommimnent to live up 1o our
existing understauding thet POGO will share int equal thirds with you and Bob Speir ali past and

furure sestlerment amounts . . . >0 Bxhibit 7. On November 2, 1998, POGO sent the checks 1¢ My,

¥ Borh Ms. Brian and My, Speir testified during the May 18, 2000, hearing that before this leter
from POGQ was sent, Mr. Berman wasb ring agitated that he had not yet been paid his promised
poriion of the sertemnent proceeds from the lawsnic.
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Berman a:}d Mr. Speir. POGOQ only issued a press release about the payments once the maner

became lh,L subject of press inquiries in lawc April 1959. Exhibir 39.

PQGO’S pressrel Hed thesep “public service awards,” but the accuracy of thay
t

chai‘sc!ed.:&a'(ion is best measured by the reaction of the two recipi Mr. Speir defended the
payment fn an e-mail to Senstor Frank Murkowski, Exhibit 33, with stareinents he later admitted
were not frue.  Exhibit 24 a5 375:18 w0 377:4. Mr. Berman responded to all questions sbout his
~gward” By invoking his Fifth Amendment privilege against self-incrimination. Exhibit 23 ar 84:4
w0 85:13§139:6-12. In the May 18, 2000, Congressional hearing, Mr. Berman again refused to
answer a.;.\y questions with regard 1o the payments or his involvement with the suit.

T'he influence of Berman, Speirand POGCO over the actons of the Justice Deparmment in this
litigation is evident. Depury Assistant Attorasy Tengval Stuan Schiffer of the Justice Depamment’s
Civil Di‘:rision has admisted 1o Congress that the Civil Division conschted with Berman and Speir
in connection with the Mstice Deparmment’s infervension in this case-¥ Exhibit 401 3 (“Department
counsel did discuss the allegafions in the case with Messrs. Berman and Speir . .. 7). Schiffer
admirted thatthe Department employed Mr. Speir's consuling firin to “analyze sales contracts for
ot the Johnson v. Shefl case aqd fora gas royalty underpayment case” and that had the Department
“known of [Mr. Speir’s] refationship with FOGO, (it} likely would not have pemmined him 1o work

on eithef of these maners.” Jd at 3. While Schiffer denied that Berman and Speir piayed a major

¥ M. Schiffer stated at the May 18, 2000, Congressions! hearing that if Berman and Speir had

been narmned relaiors in this False Claims action, the Justice Department likely would have moved
to dismiss it. Mr. Schiffer further stated thar, az the very least, Berman and Speir would have been
walled off from working on the case and noj consulted on the litigation. However, even after
lesrning ofthe payments, Schilfer admitred that the Deparument has continued to employ Mr. Speit’s
consulting {irm in connection with the case. See Exhibit 40.
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rolein ;he.{lidgmon. and that the integrity of the case has not been compromised by the

that pnsi(lon is not consistent with the fact whar the Justice Depariment has adopred the Speir-
Berman-HOGO reinterpretations of the rules as its litigation position in this case. In fact, the Justice
Deparument’s behavior in response to leaming of the payments demonsizates thay the Deparmment
has been fiar more solicitous of Berman and Speir than one would expect in light of their acceptance
of large su.ms of meney in connection with matters in wWhich they were adminedly invalved as
govemmént employees.
lf; appears that the Justice Department jeamed of the POGQ payments at least as ealy as
' Navember 4, 1998. Exhibif 41. POGCQ and the lustice Department, however, have continucd ro
dispute whether the Department told POGO not 1o make the paymenis. In response {0 early
assertions by POGO that the Justice Deparoment had approved POGO’s payments, Acting Assistant
Atrqrney General Jennings wrote Represensative Don Young 1o “assure [him] that the Deparnment
did not approve of these payments and advised anomeys for POGO that the payments should notbe
made.” Exhibit 41 at 1. Jenpings stated that Assistant U.S. Atomey Ken Dodd from the Eastern
District of Texas had “received a telephane call fram Vor and Lon Packard, POGQ's artomeys in
the Johnson litigation” and that the “Packards told Mr. Dodd that POGO and Ms. Danielle Brian had
received $1,800,000 as their share of the proceeds in the Mobil senlement” and werc “planning to
give checks of about $300,000 each” to Berman and Speir. Jd. at 1-2. According o Jennings,
Mr. Dodd advised the Packards that he did not believe POGO shauld
make the paymenss to Mr, Speir and Mr, Berman. The Packards told
Mr. Dodd thar they did not believe there was any prohibition an
POGO making the payments. Mr. Dodd requested that POGO do
nothing yntl Mr. Dodd could consult with the Deparmment. Mr.

Dadd informed the Commercial Linigation Branch of his canversation
with the Packards. A day or two later, Mr. Dedd again spoke to the
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Packards. The Packards told Mr. Dodd that the payments had been
made by POGO under Ms. Brian’s direction.

id. ax 1-2;). At the May 18, 2000, Congressional hearing, Mr. Dodd reiterated this testimony.
. Berman’s lawyer, however, disagreed vehememly with Mr. Dodd’s aceount, saying it
was 5o fir from mue, no one ever stated this money should not be paid, . . .." Exhibit 42. Lon
Packard, POGO’s counsel, also 1oek exception to Mr. Dadd’s version stating that “on or about
October27, 1998, he had “informed Mr. Dodd that POGO'was planning to disburss some ofits share
of the Mobil sentlement proceeds ansing ows of the Joknson litigation 1@ Mr. Berman and Mr, Speir”
but that "Mr. Deodd did nos sdvise me that he believed thar POGO should nor make the
dishursements, and Mr. Dodd made no request that POGO da noething untl after he consulted with
the Peparmment,” Exhibit 43. Lon Packard further stated that g starus conference was held in
Johnson on Qctober 29-30, 1998, that Mr. Dodd and multiple anomeys from Main Justice were
pr:-.se‘nt a that conference, and that “nobody from the Justice Department mentioned the
Bermat/Speir disbursements.” Jd. Packard further noted that POGO made the disbursements toMr.
‘Berman and Mr. Speir on November 2, 1998. Jd. Hec stated thar Mr. Dodd cailed him on November
3% or 49 1998, 10 ask him sbout the status of the disbursements, that he told Dodd he thought the
paymens had been made but would check with POGO, and that he later spoke o Mr. Dodd and
advised him that the disbursements had already been made. /d.
Under oath, Ms. Brian confirmed Packard's account. She added that “Mr. Berman had
informed me that [prior to receiving the payment] had hag approval f?om his ethies afficer, so that

would abviously have been the Deparment of Interior thar was inforrned.™™¥ Exhibit 6 at 257:8-11.

I

Mr. Berrnau's superior, William Beuenberg, has subsequently affirmed that Berman never
received approval. Exhibit 44.

$98301.1 19



339

She also recounted a conversation with Mr. Dodd two o three hs after his

5 ton with
Packard in which she 1atked to Mr. Dodd about “the substance of the case,” and he informed her that
the payments were contraversial. According to Ms, Brian, when she' told Mr. Dodd thax they had
chacked \én‘th lawyers on the payments, hesaid, "well, when you have 1o check witha lawyer before
you can djo something, maybe you shoulda’t do it .. . But he didn't say, so maybe you should wy
and ger the money back or — anything hike that" Jd a1 270:10 10 271:2. Ms. Brian reiterated this

westimony during the May 18, 2000, Congressional hearing, where she claimed that if the Justice

Department had had told POGO nat 1o make the payments, they shsolutely would not have done sa.

‘Whichever 4ccOunt is correet, it incxplicably took the Civil Division four weeks 1a forward
the case to the Public Integrity Seetion of the {riminal Division for review. Exhibit 41; see also
Exhibit 45 (referencing a Memorandum from Joyce Branda to Lee J. Radek, Chief of Public Inteprity
Segtion, Criminal Division of Department of Iﬁsﬁce (Dec. 2, 1998), huterrog. 1, item 5) (withhcld
by DOJ under an assertion of privilege)). Then, as the governmant’s answers to interrogatories
Jisciose, for the next five months, the Civil Division neither creared nor received any docurments on

the subject of the POGO payments, apparently reflecdng an orsl decision not to ider wheth

the government was ethically obliged 1o disclose this information o the Coust or the defendants 1/
Until Clayton Dark filed his motien for leave to withdraw 75 POGQ's counsel on Apnil 14, 1999,

Pocket No. 552, the Justice Deparament 100k no action. Then, at this Cowrt’s ditestion, it notified

iy

The state ethics rules specifically prohibit an attorney from obstructing another parTy’s access
o'evidence and from “acquiesfiog] intheolferorp of comipensetion Jo a wi " See TEX.
DISCIPLINARY K. PROF. CoNDUCT 3,04 & omt. 2 ("Documents and other evidence aze often essential
o establish a claim or defense. The right of s party, incleding the govemmoent, to obiain evidence
through discovery ar subpoens is an important procedural right.”); TEX. DISCPLINARY R. PROF.
CoNDUCT 3.03 (prohibiting anormeys from failing to disclose & facr necessary 1o avoid assisting a
erimingl ox fraudulent act).
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Defend of the pay , Docket No. 556, and, not at this Court’s direction, notified Mr.

Rerman’s 1 of 2 criminal {

westigatian., Exhibir 41 at 2. Since then, the Civi] Division has

asserted a continuing attorney-client relationsip with Mr. Speir, prepared hir forhis June 23, 1999,

teposition hy Defendants, and comtinues 10 retain his consulting firm for use in this litigation.
Exhibit 40.

In-short, Shell is entitled 10 depose Mr. Ranta for any knowledge of this extraordinary course

of events. That information is crucial w several of Shell’s defenses and may be the basis of an

addirienal due process defense. Mr. Banta, 2 friend of Mr. Speir’s, 2 member of the POGO board,

and a parmer in Lobet, Novins & Lamont, indisputebly has information perraining to POGO’s efforts

1o influence the gov: 11 in this case, including f 0 Two govemment employees, and that
evidence easily meets the relevance standard of Rule 26(b)(1). Accordingly, the Court should

decdine tc limit Shell’s questioning of Mr. Banta.

CONCLUSION
For the foregoing reasops, the Court should deny the motion for & protective order.

Respectfully submined,

_ﬁex_lggex_@%wa« /">
STEPHEN ER -

State Bar No. 17234000

ZELRSKEY, CORNELIUS, HALLMARK,
ROPER & HICKS, L.L.P.

P.O. Drawer 1728

1616 Soud Chesmue

Tufkin, TX 75902-1728

Phone: (409).632-3381

Fax: (409) 632-6545
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Richard N. Carrell
Aftorney-in-charge

State Bar No. 03871000
Daniel M. McClure

Srate Bar No. 13424000
FULBRIGHT & JAWORSKIL.LP,
1301 McKinney Swees, Suite S100
Houston, Texas 77010-3095
Phene: (713} 651-5447
Fax; (713) 651-5246

L. Poe Leggette (pro hae vice)
FULBRIGHT & JAWORSKIL.L.P,

801 Pennsylvania Averue, N.W_, Suite 00
Washington, DC 20004-2615

Bhoene: (202) 6624646

Fax: (202) 662-4643

G. Edward Pickle
SHELL OIL COMPANY
. 4810 One Shell Plaza
. Houston, TX 77002
Phone: {(713) 241-6161
Fax: (713) 241-1170

Renald L. Oison

Marc A Becker

Michael E, Soloff

MUNGER, TOLLES & OLSON LLP
355 Southy Grand Avenue 35th Floor
Los Angeles, California 90071
Phone: 213-683-2100

Fax: 213-687-3702
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Brian C. Ebper

D.C. Bar No. 3389

Thomas P. Humphrey

D.C. Bar No, 56903

CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
‘Washington, DC 20004-2595
Phone: (202) 624-2500
Fax: (202) 628-5116

Anomeys for Defendant Shell Gil C.
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CE] C (8] R’

1 hereby certify that on July _,] 0 . 2000, I caused to be served a copy of the foregoing

Opposition of Befendaat Shell Qil Company to Project on Gavernment Oversight and Henry

M. Banta's Motion For Protecrive Order via:
Facsimile to:

Lon D. Packard

Packard, Packard, & Johnson
675 East 2100 South, Suite 350
Salt Lake City,. Utah 84106

Daniel W, Packard

Hal A. Lapray

Packard & Packard

87 1H 10 North, Suire 225
Beaumont, Texas 77707

Federal Express Overnight Delivery to:

All Lead Counsel of Record.
/

it Selerzky
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION
UNITED STATES OF AMERICA, ex rel. )
J. BENJAMIN JOHNSON, IR, et al. )
)
Plaintiff, / )
- )
v. ] Civil Action No. 9:96CV66

j JTUDGE JOXN H. HANNAH, IR.
SHELL OIL COMPANY, etal. )
}
Defendam. }
)

ER. PR ON VERSIGHT
AND HE BANTA'S MOTIO. ORDER

This court having reviewed the Praject on Government Oversight and Henry M. Banta's
Metion for Protective Order and the memerandum in support of it, the Opposition of Defendant
Shéll Oil Company Yo the motion, and otherwise being fully advised on the premises, hereby
ORDERS that:

1. The Project an Government Oversight and Henry M. Ranta's Motion for Protective
Order be DENIED;

2. The deposition of Herry M. Banta originally noxi:ed~by Defendant Shell Oil
Compauy for 9:00 A.M. on July 6, 2000 be rescheduled prior to August 1, 2000: at a mutually
agreeable time for Defendant Sheli Qit Company and Mr. Banta.

SIGNED this day of 2000.

JOHN H. HANNAH, /R.
United States District Judge
Eastern District of Texas
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ATTACHMENT C

N THE UNITED 8TATES DISTRICT CO)

s JUL 17700  FOR THE EASTERN DISTRICT OF TEXAS FILED
EQD_ M 1vmm L UFEIN DRSION T eaapmmmcicover
UNITED STATES OF AMERICA, exrel.  § JR 4 4 200

1. BENJAMIN JOHNSON, IR, JOHNM.  §
MARTINECK, HARROLD E. (“GENE") § AR CLERK
WRIGHT, LEONARD BROCK, H BY v
DANIELLE BRIAN, AND PROJECTON  §
GOVERNMENT OVERSIGHT, §
H .
Plaintfts, §  CIVIL ACTION NO. 9:96CVe6
§ JUDGE 3Q0HN H. HANNAH, TR.
vs. §
§
SHELL OLL CO,, et al. §
§
Defendants, §
ORDER

On this day came on 1o be heard Project on Govermment Oversight and Henry M.
Bantas Motion for Proteqtive Order and Request for Expedited Consideration af Motion, and’
the Court having considered said Moticn, i of the opinion that said Motion shouid br, in alt
things, GRANTED. .

1t is therefore, ORDERED, ADJUDGED and DECREED that Diefendants arc nat allowad
1o ask any questions of Henry M. Banta regaxding POGO's sharing of seitlement procaeds with .

Robair Berman and Robert § Q
SIGNED this &y o

1283 Ipfspcd  wasL nizlzsasoy NI%417 A L3IAIS(Q S-mosy” welp:dy go-fnf-dt
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